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ABSTRACT 


The present article reviews the Penalty as an additional claim securing tool that has been adopted in pri- 
vate or public-legal relations and nowadays, it is characteristic to the laws of all countries belonging to the 
Roman-German (continental) or Anglo-American systems of law. This is why thorough study of the issue 
is performed by making focus on the comperative-legal analysis of the Georgian model and the German 
system of law. It is noteworthy that the Georgian legislation has been significantly amended with regards 
to the Penalty. Since 2017, the Civil Code of Georgia has provided a new definiton of a statutory penalty 
(article 625) within the loan obligations, which was positioned on the 150%-scale that was inappropriate 
and unreasonable from the very beginning, and thus, it finally diverged from the overall practice adopted in 
the European countries. The article provides the review of a complex of issues like: the need for defining 
the form of a penalty, the prerequisites for charging and cancelling a penalty within the enforcement of de- 
cisions, court’s rulings on inappropriately high penalties, criticism of a statutory penalty determined under 
the new standart of article 625 of the Civil Code of Georgia and the discretionary authorities of the judge to 
rule an inappropriately high penalty. The article also presents the analysis of a generalized practice applied 
by judicial authorities, the analysis of high-profile court judgements, and along with outlining the flaws, the 
article has also drafted interim findings and recommendations, which are crucially important for harmoniz- 
ing and improving the law. 
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INTRODUCTION It is noteworthy that the Georgian legislation has 
been significantly amended with regards to the penal- 
ty. Since 2017, the Civil Code of Georgia has provid- 


ed a new definiton of a statutory penalty (Article 625) 


The present article reviews the penalty as an ad- 
ditional claim securing tool that has been adopted in 


private or public-legal relations and nowadays, it is 
characteristic to the laws of all countries belonging to 
the Roman-German (continental) or Anglo-American 
legal systems. This is why thorough study of the issue 
is performed by making focus on the comparative-le- 
gal analysis of the Georgian model and the German 
legal system. 


within the loan obligations, which was positioned on 
the 150%-scale, that was inappropriate and unrea- 
sonable from the very beginning, and thus, it finally 
diverged from the overall practice adopted in the Eu- 
ropean countries. 

The article provides the review of a complex of is- 
sues like: the need for defining the form of a penalty, 
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the prerequisites for charging and cancelling a penalty 
within the enforcement of decisions, courts’ rulings on 
inappropriately high penalties, criticism of a statutory 
penalty determined under the new standard of Article 
625 of the Civil Code of Georgia and the discretionary 
authorities of the judge to rule an inappropriately high 
penalty. 

The article also presents the analysis of a gener- 
alized practice applied by judicial authorities, the anal- 
ysis of high-profile court judgements, and along with 
outlining the flaws, the article has also drafted interim 
findings and recommendations, which are crucially im- 
portant for harmonizing and improving the law. 


1. PENALTY —- A TOOL HAVING 
A PREVENTIVE AND RESTITUTIONAL 
FUNCTION 


The penalty is one of the essential institutions of 
the civil law, which raises expectations for the partici- 
pant of contractual relations that they will be charged 
with an additional financial responsibilities in case of 
failure to perform or unconscientious and improper 
performance of obligations undertaken with a certain 
contract, although the foregoing will not be a reason 
for releasing them from major obligations. 

For breach of any obligation in contractual relations, 
certain type of responsibility expressed in form of a fine 
(in proprietary influence on a breaching party) migh be 
considered. The contrahent, who breaches the legal 
factors of the contract (terms, duties and responsibili- 
ties), shall have to spend more funds as a result of ad- 
ditional fines." 

The penalty is distinguished in legal literature as 
three different functions of legal mechanism: estima- 
tion of asum in advance and lifting the burden of proof 
from an injured party, who shall not have to prove the 
amount of the suffered loss; preventing-guaranteeing 
or compelling the other party to comply with its obliga- 
tions and not to face the fine; confining the responsili- 
bity to the limits determined by the penalty.? 

A penalty may be imposed on the obligor regard- 
less of whether the obligee suffered any kind of harm. 
»Penalty payment does not release the debtor from 
its obligation to comply with the duties*.° The fact that 





1 Tumanishvili G., 2012. Agreement Drafting Technique 
and Normative Regulations, Tbilisi, 31. 

2 Svanadze G., 2015. Negotiation and drafting of 
international business agreements on the example of 
international procurement law., Review of Georgian 
business law. IV edition, Tbilisi, 45. 

3 Zoidze B., 2001. Commentary to the Civil Code of Georgia, 


proves the breach of a duty shall be sufficient for this. 
» ! he agreement on a penalty shall make its essential 
terms clear, in particular: the basic obligation and the 
amount of money imposed for its breach“.* 

According to the definition provided by the Cham- 
ber of Cassations, the penalty is a means for securing 
relevant interest of a party in the fulfilment of its obli- 
gation,® the payment obligation of which arises from 
the breach of a certain obligation. Hence, an obligee is 
always entitled to claim the right of penalty regardless 
of whether they have suffered harm or not. The key to 
this is the fact of breach of an obligation.® 

The penalty is adopted in private legal relations — 
both as alternative and cumulative ones, because the 
penalty has a binding power which calls on the parties 
to comply with their obligations in good faith.’ In its 
turn, ,good faith is related to the performance of the 
obligations imposed on a person and not to the perfor- 
mance of any other act that has not been undertaken 
by the party within the certain contract or in any other 
form towards the other party”. A penalty secures the 
possibility to ,compel” a party to the fulfilment of major 
obligations arising from a certain agreement. Due to 
»such compulsion” it is rather a penalty sanction than 
a security,® which ,brings comfort” to an obligee to be 
released from the need to prove the harm incurred as 
a result of the breach of obligations by the obligor*.° In 
the given case, the analysis of dual nature of a penal- 
ty’ that lies in its prevention and restitution functions 
should be noteworthy." 

The function of the penalty primarily is to secure 
the fulfilment of an obligation. It is the tool in hands of 


Book 3, Tbilisi, 488. 
4 Palandt/Griineberg., 2014. nach Janoschek, Beck’scher 
Online-Kommentar, BGB Stand., Edition 31, & 339, Rn.2. 
5 Dzlierishvili Z., Tsertsvadze G., Robakidze I., Svanadze 
G., Tsertsvadze L., Janashia L., Contract Law,. Tbilisi, 
2014, 593. See judgement of Tbilisi Court of Appeals, 
December 14, 2010 (Ne144-139-2011). 


6 Judgment of the Supreme Court of Georgia of 7 October 
2015. (NQob-459-438-2015). 
7 Judgment of the Supreme Court of Georgia of 23 June 


2011. (Ngob-1388-1224-10). 

8 Chanturia L., 2012. Security Interest Law, Tbilisi, 235. 

9 Chechelashvili Z., 2010. Contract Law, 2nd edition. 
Tbilisi, 193. see. Grineberg/Palandt BGB Komm, 2014. 
67. Aufl. § 339, Rn. 1. 

10 In the legal literature, the penalty is also discussed as 
the security means and as the measure for the obligor’s 
responsibility. In this regards, see: Chanturia/Knieper/ 
Chanturia/Schramm., 2010. Das Privatrecht im Kaukasus 
in Zentralasien, estandsaufnahme und Entwicklung, BWV, 
S. 359. 

11 Vashakidze G., 2010. The System of Aggravated 
Obligations of the Civil Code, Tbilisi, 232. 
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an obligee for ,,opressure” on the debtor to comply with 
its obligations, besides, the obligee is released from 
the burden to prove the suffered harm with the pur- 
pose to receive the penalty if the obligor fails to comply 
or improperly complies with its obligations. 

“The penalty has two essential functions: it aims 
at stimulating the performance of an obligation be- 
fore its breach’? and the obligor knows in advance 
that they will not evade payment of a certain price 
for breach of an obligation, while in other circum- 
stances, they may ,hope” so“.’? The Court of Cas- 
sations has provided similar definition of the given 
issue — the second function of a penalty is easy and 
quick reimbursement of caused harm. If an obligation 
is breached, the penalty turned into a sanction shall 
be imposed on a breaching party unconditionally, re- 
gardless of whether this breach has caused harm to 
the obligee.'* However, in difference from the opinion 
developed above, instead of pointing to stimulation, 
Professor Zurab Tchetchelashvili believes that the 
penalty secures the ,compulsion” to perform the ma- 
jor obligations arising from a contract. 

The preventive and restorative function of a penal- 
ty requires profound research, because its dual nature 
is frequently found in private and public legal relations, 
also in the decisions of common courts that indicate 
to its urgency. 


1.1. Breach of an Obligation as the 
Main Prerequisite for Applying to the 
Penalty 


Breach of an obligation is a legal postulate that 
enables us to take immediate effect of this institu- 
tion. Article 361 of the Civil Code of Georgia focus- 
es on proper and faithful performance of an obliga- 
tion in the agreed time and place, though it is the 
non-performance of this norm that causes the ex- 
ercise of the sanction on which the parties agreed 
in advance by determining the penalty when they 
signed the certain agreement. ,,Proper performance 





12 According to the court of cassations, the risk of facing a 
penalty has psychological impact on a person that makes 
him/her to perform the obligation. The effect is the 
following: the breaching party is charged with a sanction of 
repressive nature. See Judgment of the Supreme Court of 
Georgia of 11 November 2015. (N¢o0b-570-541-2015)., see 
Kvinikadze K., 2016. To reduce the penalty by the court 
as a ,,judicial intervention” in the principle of contractual 
freedom, Justice and Law, Tbilisi, Ne2(50), 85-94. 

13 Zoidze B., 2001. Commentary to the Civil Code of Georgia, 
Book 3, Tbilisi, 488. 

14 http://www.supremecourt.ge/news/id/949 [18.10.2020]. 


of the terms of a contract rules out the right of an 
obligee to claim a penalty“."° The breach of an ob- 
ligation may be expressed in its non-performance 
or improper performance. However, a minor breach, 
by considering the principle of a good faith in a civil 
turnover, shall not be taken into account*.’® It fol- 
lows that any kind of violation (whether intentional 
or negligent, grave, less serious or minor) will result 
in charging a penalty. It is undisputed that ,,signifi- 
cant” or ,minor” breaches of an obligation are as- 
sessment categories, and in each certain case its 
legitimacy depends on the judgment of the court*."” 

Hence, the harm resulting from the breach of an 
obligation has no impact on arising the right to claim a 
penalty. Moreover, the right to claim a penalty is effec- 
tive even if the breach of an obligation has not caused 
harm. The mandatory prerequisite for claiming a pen- 
alty is just a breach of an obligation. 


1.2. The Penalty, as the Guarantee 
of Performance of Obligations 

and the Penalty as the Means 

for Reimbursement of Harm 


The penalty is the superior demand for execution, 
itis free from reimbursement of harm. If, along with the 
penalty, an obligee has raised the demand for reim- 
bursement of harm, both demands shall not be satis- 
fied, because the penalty itself is the minimum sum for 
compensating caused harm. In such case, the obligee 
is priorly entitled to make a choice between the de- 
mands for compensation of harm or penalty. Imposing 
both penalty and compensation for the entire harm is 
inadmissible, because it will be a punitive sanction, 
which would extremely aggravate the deteriorate the 
obligor’s state and cause unreasonable enrichment of 
the obligee.*® 

The nature of penalty securing is the following: on 
one hand, it becomes a guarantee of performance of 
obligations for contracting parties and — a means for 





15 Toseliani N., 2005. Penalty, Notariate of Georgia, Tbilisi, 
No2-3, 20. 

16 Meskhishvili K., Liquidated Damages (Theoretical aspects 
and courtjurisprudence) <http://www.library.court.ge/ 
upload/pirgasamtekhlo_k.meskhishvili.pdf> [18.10.2020]. 

17 Meskhishvili K., 2014. Liquidated Damages (Theoretical 
aspects and courtjurisprudence) Georgian Commercial 
Law Review Journal; 16. <http://ewmi-prolog.org/images/ 
files/7427Georgian_ Commercial Law _Review_III 
Issue_ENG.pdf>[19.10.2020]. 

18 Svintradze K., Problem of protection of creditor rights in 
case of contractual obligation <http://old.gruni.edu.ge/ 
uploads/content_file_1_1902.pdf> [18.10.2020]. 
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reimbursement of harm on the other. This harm may 
be a loss caused by untimely performance of obliga- 
tions, which has deprived a contracting party of the 
right to get more profit in economic processes. Lost 
profit with its nature means pure economic loss,'® 
which was suffered by a contracting party and which 
would not have happened provided the terms of the 
contract had been properly complied with. 

There is an interesting circumstance when an 
obligee shall not have to prove what kind of loss 
they have suffered (including lost profit). They are 
entitled to receive the penalty as agreed upon with 
the obligor. By means of penalty a party whose 
rights have been breached operatively gets remedy 
for the suffered harm. Hence, beyond the fact that 
the penalty is a kind of guarantee for performance, 
in the event of caused harm, it releases the obligee 
from the burden of proof and bureaucratic standards 
that they would face normally, if they applied to the 
court. 


1.3. Standard Requirements 
of a Penalty within Legal Proceedings 


In legal literature, the following classifications 
of standard requirements of penalty may be distin- 
guished: 

]. Conformity of the terms of a contract — which 
means that the parties are free to determine the 
amount of the penalty. An obligee shall not ,,force” the 
debtor to enter into a contract with obviously unfair 
terms and conditions. Hence, the amount of the pen- 
alty shall be estimated on fair basis, when parties are 
agreeing on it. The parties shall presume the harm 
that may be caused as a result of failure to perform or 
improper performance of obligations, however, the law 
also entitles them to agree on the penalty which may 
exceed the presumed harm;”° 

ll. The principle of determining a penalty — allows 
to calculate its amount with unjustifiably high limits; the 
law stipulates the authority of the court to reduce the 
amount of the penalty agreed by the parties when it is 
unfairly high if taking into account the type of breach 
and the harm caused as a result of this breach;?" 





19 Willem H. Van Boom., 2004. Pure Economic Loss — A 
Comparative Perspective <https://www.researchgate. 
net/publication/228140814 Pure Economic Loss - A_ 
Comparative _Perspective> [18.10.2020]. 

20 Judgment of the Supreme Court of Georgia of 21 November 
2011. (Ngob-1214-1234-2011). 

21 Judgment of the Supreme Court of Georgia of 17 May 
2012. (N9ob-373-354-2012). 


Ill. The limits of the court’s authority: 

a) the court may reduce the inappropriately high 
penalty by considering the circumstances of the 
case.” (CCG, Article 420), the function of the law in 
determining the inappropriately high amount is limited 
to the imposition of judicial control.2? The goal of the 
penalty is to restore the breached rights of the obligee 
and not to make them richer.” That is why ,,the penalty 
shall be equal to the breach of an obligation and rea- 
sonable in each certain occasion“?® 

b) when reducing the penalty, the court takes into 
account the proprietary state of the party and other 
circumstances as well, in particular: what is the ra- 
tio of the value of performance and harm caused by 
non-performance or improper performance with the 
amount of the penalty, also, the economic interest 
of the obligee. The court shall discuss these circum- 
stances only upon the request by a party and use its 
discretion only if there is such prerequisite.”° 

Pursuant to Article 420 of the Civil Code of Geor- 
gia, a court, taking into account the circumstances of 
the case, may reduce a disproportionately high pen- 
alty and here arises the discretionary authority of the 
court to decide what the circumstances, on which it 
bases the reduction of penalty amount, are. In such 
case, a judge is granted an exclusive authority to in- 
tervene in the part of ,,revising terms of the contract” 
and establish the limit of legality and reasonability of 
the penalty determined by the parties and with this he/ 
she shares the practice of the Civil Code of Germany 
(GBG). In Germany, if the penalty is disproportionately 
high, the court may reduce it to a relevant amount on 
the basis of the obligor’s motion, while, during evalu- 
ating the appropriateness, any legitimate interest and 
not just the property interest of the creditor shall be 
taken into account. ,, The reduction of the penalty shall 
be requested by the obligor itself. For this any expres- 
sion shall be sufficient, including numbers, which will 
make it possible to find out that the obligor wants to be 
released from payment of inadequately high penalty.’ 





22 Toseliani N., 2016. Disproportionally High Contract 
Penalties and Role of the Court in the Sphere of Protection 
of Civil Interests, Journal Of Law, Tbilisi, No1, 62-74. 

23 Chantladze M., Explanation of Expression of the 
Will, Reduction of the Penalty, Nominalism Principle, 
»Overview of Georgian Law”, Ne5/2002-1, 174. 

24 Cepreesa A.IT., 2006. [paxxyanckoe mpaso., T.I, 6-0e 131., 
moy peg. Tonctoro FO.K., M., 694. 

25 Decision N@2/1971-13 of 9 January 2014 of Batumi City 
Court. 

26 Judgment of the Supreme Court of Georgia of 12 September 
2012. (N2ob-819-771-2012). 

27 Pritting/Wegen/Weinreich., 
Luchterhand, 557. 


2006. BGB Kommentar, 
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According to GBG, if the obligor promises the obli- 
gee to pay money as a penalty in the event of non-per- 
formance or improper performance of obligations, then 
the penalty is payable by the obligor upon the delay of 
such performance. If the performance of obligations 
consists in forbearance, then the penalty shall be pay- 
able if the performed action contradicts the obligation. 

GBG knows a very interesting institution — prom- 
ising payment of penalty for non-performance of ob- 
ligations (§ 340),?8 which means that ,/f the obligor 
has promised the penalty in the event that he fails to 
perform his obligation, the obligee may demand the 
penalty that is payable in lieu of fulfilment. If the obli- 
gee declares to the obligor that he is demanding the 
penalty, the claim to performance is excluded”, while, 
under §341, If the obligor has promised the penalty in 
the event that he fails to perform his obligation prop- 
erly, including without limitation performance at the 
specified time, the obligee may demand the payable 
penalty in addition to performance. If the obligee has 
a Claim to damages for the improper performance, the 
provisions of section 340 (2) apply. If the obligee ac- 
cepts performance, he may demand the penalty only if 
he reserved the right to do so on acceptance. 

GBG implies a procedural norm with regards to 
the penalty (§ 345), which refers to sharing the bur- 
den of proof. If the obligor contests the payability of 
the penalty because he has performed his obligation, 
he must prove performance, unless the performance 
owed consisted in forbearance. 


2. MANDATORINESS OF A WRITTEN 
FORM OF A PENALTY 


The form of a penalty bears a material-legal func- 
tion and the agreement requires demonstration of 
bilateral will. Unilateral acknowledgement of penalty 
does not make the expressed will authentic, and nei- 
ther does it give the right to demand it. It is the agree- 
ment between the parties on the payment of a penalty 
that creates the basis for charging it on the defendant. 
The aforesaid makes it obvious that , the penalty in the 
Georgian contractual legislation is presumptive, real 
and it shall comply with some formal criteria“.?° 





28 See also: J. Frank McKenna, Liquidated Damages and 
Penalty Clauses: A Civil Law Versus Common Law 
Comparison, Critical Path; spring 2008, at 3-6. 

29 Boyak A.J., 2014. Comparative Analysis of the Contractual 
Damages and Penalty on the Example of Georgia and 
US ,,Overview of Georgian business Law”, 3rd ed., 12. 
<http://www.library.court.ge/upload/biznes_samarTlis__ 
minoxilva_2014.pdf> [18.10.2020]. 


Under Article 418 of the Civil Code of Georgia, the 
parties to the contract are free to determine a penal- 
ty that may exceed the possible damages (except the 
special norm, which is the latest amendment and is 
stipulated in Part 5 of Article 625). On the other hand, 
an agreement on a penalty must be made in written 
form. Definition of written form of an agreement of a 
penalty is a very important ordain in the Georgian Civil 
Code and this is the event, where the given interpre- 
tation differs from the German civil law. In the given 
case, Georgian lawmaker has given a special function 
to the imperativeness of the form. The goals of the 
norm are — to equally defend the interests of both par- 
ties by granting them the right to freely determine the 
amount of the penalty and to protect the parties from 
performing hasty and imprudent actions by demand- 
ing the written form of the agreement.°° 

Professor Zurab Chechelashvili duly points to the 
imperative ordain of the norm and defines that it is the 
legal consequence of the vulnerability of the form that 
the agreement on penalty is void as a formless trans- 
action.*' Besides, the legal outcome of the invalidity 
does not affect the overall transaction. 

The form is not an end in itself, but a means for 
achieving other goals.*? If this goal is achieved without 
the form determined by the law, then it shall not be 
considered as the circumstance obstructing the trans- 
action, but if such form is strictly stated in the law, then 
it is mandatory for a party to comply with that standard. 

Georgian law makes written form of penalty agree- 
ment mandatory even if such form is not required with 
respect to such contract, where the parties shall any- 
way agree on penalty for securing obligations. 


2.1. Statutory and 
Contractual Penalties 


Article 417 of the Civil Code of Georgia provides 
the legal definition of penalty — as the additional 
means for securing a demand. It belongs to the cate- 
gory of accessorial rights, meaning that its origination 
and authenticity depends on the existence of main 
obligations and in its turn, it is an amount of money 





30 <http://www.gcecc.ge/wp-content/uploads/2016/06/ 
Artikel-418.pdf> [18.10.2020]. 

31 The validity envisaged under article 59(I) comes into effect 
upon the breach of the form determined by contract or law, 
if this law carries the function of authenticity. Further see 
Chanturia L., 2016. Comments to the Civil Code, (GCCC), 
last edition: Nov. 3. 

32 Kereselidze D., 2009. The Most General Systemic 
Concepts of the Private Law, Tbilisi, 285. 
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[pre] determined by agreement of the parties,*? pay- 
able by the obligor in case of nonperformance or im- 
proper performance of an obligation. The etymology of 
the word in Georgian [Bo®aobodHgben~] proves the 
same — the charge for breaking the promise.** Accord- 
ing to professor Lado Chanturia, a penalty is always 
the amount of money that shall be paid by the obligor 
to the obligee and its payment of the penalty in form of 
goods is inadmissible. Origination of the penalty may 
depend both on the agreement between the parties 
and (provided the prerequisites demanded by the law- 
maker are met) on the lawmaker’s desire. Considering 
these factors, in the literature on law, statutory (nor- 
mative) and contractual penalties are differentiated.*° 

The parties in contractual relations have an option 
to stipulate in the contract the means of security that 
is acceptable for them and adapted with the content of 
the contract. However, in practice, a choice is always 
made in favor of a means of security characterized by 
the thriftiness of protection of the right and the quick- 
ness of demand satisfaction.*© 

In the event of a contractual penalty (in Germany 
is the same as ,,Vertragsstrafe” — contractual fine) only 
a consensus between the parties is decisive. They 
are absolutely free in determining the amount of the 
penalty, while the statutory penalty provides precise 
definition of its maximum rate and is mandatory for 
any legal entity. An obligee may demand a normative 
penalty for any occasion, regardless of whether there 
is another agreement between the parties. The law- 
fulness of the contractual penalty is expressed in its 
conformity with the law. Reasonability means such re- 
duction, which protects the interests of an obligor and 
where the penalty does not lose its legal function as a 
result of such reduction. A proper performance interest 
shall be redressed to the obligee.*” 





33 Zurab Tchetchelashvili writes with criticism in this 
respect: a penalty is an agreement, undertaking additional 
obligations along with the basic contractual obligations 
by the obligor and not ,,the sum of money predetermined 
under the agreement between the parties”, as it has been 
noted in article 417 of CCG. 

34 Compare with GBG § 339: ,, Where the obligor promises the 
obligee, in the event that he fails to perform his obligation 
or fails to do so properly, payment of an amount of money 
as a penalty, the penalty is payable if he is in default. If 
the performance owed consists in forbearance, the penalty 
is payable on breach.” Also see: ['paxxqaHckoe yloxkeHHe 
Tepmanuu, tlep. c Hem. beprmauua B., 2006. 2-0e u3yanue, 
M, 83. 

35 Chanturia L., 2012. Security Interest Law, Tbilisi, 237. 

36 Shotadze T., 2011. Comparative Analysis Of The Mortgage 
And.,,Security Property”, Journal Of Law, Tbilisi, Ne1,139- 
140. 

37 Tpummuy JI.A., 2005. Heycroiika: Teopus, mpakruka, 


One of the major features of the difference be- 
tween the statutory and contractual penalties is its 
certain character. Any of such normative penalties 
are intended for that certain case for which it has 
been established by the lawmaker.** The lawmaker 
always establishes either its specific amount or the 
rule, according to which the amount of the statutory 
penalty shall be determined.*® For a classic exam- 
ple, according to Part 3, Article 31 of the Georgian 
Labor Code, ,An employer shall be obliged to pay an 
employee 0.07 percent of the delayed sum for each 
day of any delayed compensation or payment.” ,, The 
aforesaid does not mean the right of the parties to 
increase the amount of the penalty themselves, 
however, its change but its change to the detriment 
of the employee is inadmissible and even if there is 
bilateral will of the parties, the imperative provision 
of the lawmaker may not be changed and any such 
reservation is void*.*° 

The latest model of statutory penalty is Part 5 of 
Article 625 of the Civil Code of Georgia, in which the 
lawmaker originally set the remainder of the loan at 
150 percent per annum of the outstanding principal 
amount of the loan, and in the current edition, the 
ongoing remainder of the loan has been determined 
as 1.5 as much amount of the principal amount of the 
loan. There is no doubt that the unprecedentedly high 
rate of statutory penalty causes significant harm to the 
legal status of consumers of banking/credit product on 
the market and this is why it ought to be timely re- 
duced to a reasonable minimum. 

Since the lawmaker set the maximum limit of the 
statutory penalty for a loan agreement, Article 420 
cannot be applied to such categories of disputes by 
the judiciary, as there is a special norm regulating 
disputes established in the law, which is a kind of 
guideline for a judge. That is why the following de- 
serves criticism: if so far the court was entitled to 
review the lawfulness and reasonability of the con- 
tractual penalty and to establish the compliance stan- 
dards, the legislative amendments have established 
such maximum limit of the statutory penalty for loan 
agreements, which initially deprives the judge of the 
possibility to ,revise” certain loan agreements. As 
a result, the ,weak party” has become even more 


3akoHoaTembcTBo, M., 100. 

38 Judgment of the Supreme Court of Georgia of 21 March 
2011. (Nedb-409-406(k-10). 

39 Judgment of the Supreme Court of Georgia of 6 May 2015. 
(Neob-1158-1104-2014). 

40 Chanturia L., 2012. Security Interest Law, Tbilisi, 235. 
237-238. Also, see: Judgment of the Supreme Court of 
Georgia of 7 November 2011. (N@ob-1298-1318-2011). 
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vulnerable during the proceedings.*' 

It is undisputed that the amendments were cru- 
cial for uninterrupted conduct of economic process. 
Indeed, many companies emerged on the Georgian 
market, which were offering simplified loan proce- 
dures; their crediting policy was conducted with vio- 
lations and as a result, over-indebtedness increased 
and the poverty rates of the population reached a cat- 
astrophic index. The legislator’s interference aimed 
at monitoring such grave relations and creating more 
defence tools for consumers; however, the faults of 
the reform were negative from the very beginning. 
Even though stipulated strict regulations, aimed at 
protection of obligors, were timely and necessary, it 
would be effective only if the reasonable interest and 
penalty rates had been determined. 


3. PREREQUISITES FOR CHARGING 
AND CANCELLING PENALTY WITHIN 
ENFORCEMENT OF DECISIONS 


The necessary prerequisite for promoting and har- 
monizing judiciary is the effective enforcement of the de- 
cisions taken by the court, arbitration or other authorized 
persons/bodies. Otherwise, the Latin ,ubi jus, ibi reme- 
dium”? echoes the following: ,,Vhen the law gives the 
right, it also gives the means of its protection”. 

In a state governed with the rule of law, additional 
instruments for effective and low cost enforcement of 
final judgements by the judiciary. ,Providing the en- 
forcement of court decisions are guaranteed by var- 
ious norms of law obliging the court to take enforce- 
able decisions”? which include following financial 
obligations: the principal amount, the interest, the pen- 
alty and the procedural costs that became necessary 
during the proceedings for effective judiciary. 

The Law of Georgia on Enforcement Proceedings 
includes an error, which creates a barrier for a partic- 
ipant of the process, especially the obligee who has 
the obligation of payment to the budget. 





41 For criticism of norm-creative activities, see: 28. 
Shamatava I., 2018. The Latest Legislative Regulations, 
Deficiencies and Recommendations of the Loan 
Agreement (comparable-legal analysis according to 
European-Georgian legislation), Available only in 
Caucasus Univerity of Law. 

42 Thomas A. T., 2004. Ubi Jus, Ibi Remedium: The 
Fundamental Right to a Remedy, The University of Akron, 
<https://ideaexchange.uakron.edu/cgi/viewcontent. 
cgi?referer=https://www.google.com/&httpsredir=1 &arti 
cle=1208&context=ua_law_publications> [18.10.2020]. 

43 Judgment of the Supreme Court of Georgia of 4 January 
2010. (N2ob-856-1142-09). 


First of all, it should be noted that existence of a 
decision does not always mean that its enforcement is 
feasible, because there are a lot of cases where the 
obligor’s property is not capable for satisfying the obli- 
gee’s claim or the obligor may not possess a valuable 
object at all. Unsecured claim creates special difficul- 
ty in such cases; as a rule, in most cases, obligees 
have done unjustified risks (the claim is not secured, 
the obligor does not have property, salary or any other 
assets, which might satisfy the claim). In such cases, 
satisfaction of the obilgee’s claim depends of the obli- 
gor’s goodwill. 

The issue of imposing and cancelling a penalty is 
governed by the Point 2, Article 25 of the Law of Geor- 
gia on Enforcement Proceedings. The disposition of 
the norm is as follows: when enforcing decisions for 
increasing a creditor’s claim by charging interest and/ 
or default surcharge penalties on the principal amount, 
the charging of interest and/or default surcharge pen- 
alties on the principal amount of the obligee’s claim 
shall stop from the day of initiation of the enforcement 
proceedings except where a tax claim is involved. 
Charging of interest and/or default surcharge penal- 
ties on the principal amount of an obligee’s claim shall 
be resumed from the day when the National Bureau of 
Enforcement returns the writ of execution to the credi- 
tor under Article 35 of this Law. 

This norm of the Law of Georgia on Enforcement 
Proceedings should be revised. The sanction is ter- 
minated from the moment when the enforcement pro- 
ceedings are launched, but if the National Bureau of 
Enforcement, due to any obstructing circumstance, 
fails to enforce the decision [for instance, if during 2 
years from the beginning of the enforcement proceed- 
ings on performing the recovery, the obligee’s claim is 
not satisfied, or, if the obligor does not possess a prop- 
erty which might be used for performing the recovery, 
or, if the enforcement is impossible due to factual 
circumstances or/and legal basis], it returns the writ 
of execution to the obligee, who, in its turn, is rather 
obliged (than entitled) to launch charging the default 
surcharge penalty. There is another error — the legisla- 
tion does not regulate the issue of the date, when the 
sanction should come into effect, no longer making fo- 
cus on how illogical such calculations can be. 

Here, the main difficulty is the fact that charging 
the default surcharge penalty already loses legal in- 
terest and the party who failed to have their claim sat- 
isfied within the enforcement procedures, as a rule, 
will no longer have any other lawful resource. This 
problem, for a taxpayer, may cause another difficul- 
ty in performing tax obligations. ,Under the tax leg- 
islation, the sum of penalty, in its concept, is not the 
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sum paid for supplied goods or/and provided service, 
it is not included in the sum of operations taxable with 
VAT and it is no subject to VAT” (Tax Code of Georgia, 
§161). However, the taxing practice of Georgia, like 
other European states, distinguishes ,,true” and ,pseu- 
do” penalty sums. 

It should be noted here that a clear emphasis is 
made on stopping and not suspending the charging of 
interest/default surcharge penalty in Part 2 of Article 25 
of the Law on Enforcement Proceedings. Accordingly, 
the entry in the second sentence of the mentioned article 
regarding the resumption of the charging of interest and/ 
or default surcharge penalties if the writ of execution is 
returned, is in collision with Part 2, Article 25.*° 

Professor Lado Tchanturia notes with regards to 
the penalty that if the obligor cannot financially comply 
with his obligations, then he will not be able to pay 
the penalty either, hence the situation is in no way im- 
proved for the obligee. The obligor before the obligee 
is the same who failed to fulfil its obligations.** Thus, 
there still remains a number of questions unanswered 
by the Law of Georgia on Enforcement Proceedings, 
Article 15, Part 2. The legislative novelty is relevant 
from this prospect, because the procedural side of en- 
forcement should be proper and harmonized. Other- 
wise, the collision of norms will cause more problems. 

Recharging of penalty is an artificial barrier creat- 
ed for the obligee, who, as a rule, fails to overcome 
it. The ordain of the norm, should be aimed at some 
benefit, but in the given case, this norm is harmful 
both for the obligor and obligee, though the latter’s 
expectations for payment of the arrear is minimal or 
maybe, even, hopeless. If the measures applied with- 
in the enforcement procedures are not sufficient for 
the enforcement of the decision, bringing the penalty 
into effect again upon the return of writ of execution is 
pointless. Hence, the norm, no doubt, should be mod- 
ified for ensuring equal protection of the rights of the 
parties, because ,the enforcement shall be based on 
clear legal framework of the enforcement proceedings 
establishing the powers, rights and responsibilities of 
the parties and third parties”, while the legislation for 
executing the abovementioned regulation, shall be 
sufficiently detailed — to ensure the process is trans- 
parent, foreseeable and efficient.*” 





44 <http://taxinfo.ge/index.php?option=com_content&task= 
view&id=8825 &Itemid=105> [18.10.2020]. 

45 Uitdehaag J., Kurtauli S., 2013. Review of the Georgian 
within the National and International Context, Enforcement 
System, Tbilisi, 216. 

46 Chanturia L., 2012. Security Interest Law, Tbilisi, 235. 

47 See., European Commission On The Efficiency Of Justice 
(CEPEJ), Strasbourg, 9-10 December, 2009. Guidelines 


As far as the enforcement envisages: fair judicia- 
ry, execution of obligations established by the autho- 
rized person in the operative part of the decision, reli- 
ability of doing justice, it requires fundamental control 
and support from the state, because there is a soci- 
ety behind any decision and they, usually, expect that 
justice will be done. However, it is a fact that none of 
the disputing parties can benefit from such ordain of 
the penalty. 


4. GENERAL ANALYSIS 
OF THE JUDICIAL PRACTICE 


The Organic Law of Georgia on Common Courts, 
in Article 7, Point 1, states: the judge shall assess facts 
and make decisions only according to the Constitution 
of Georgia, universally accepted principles and stan- 
dards of international law, other laws and by his/her 
inner conviction. 

The Civil Code of Georgia grants sufficient free- 
dom to judges in process of interpreting laws. They 
should exercise this freedom and try to define each 
law or will of parties in terms of good faith and fairness, 
taking into account social and moral standards.*® 

Article 420 of the Civil Code of Georgia vests the 
judge with discretionary authority to ,revise” the pack- 
age of contractual obligations; in other words, to eval- 
uate whether the amount of penalty determined by the 
parties is lawful and reasonable or unlawful and inap- 
propriate. 

Proceeding from the analysis of case law, several 
significant circumstances characteristic to the institu- 
tion of penalty have been outlined within the work on 
the present article: 

1. Pursuant to the contents of articles 417-418 
of the Civil Code of Georgia, a penalty is the 
means, ensuring relevant interest of a party to- 
wards the fulfilment of contractual demand and 
the obligation of its payment is related to the 
breach of contractual obligations. The penalty 
is charged on the party from the moment, when 
the breached obligation had to be performed — 
until the performance of that obligation; 

2. In process of determining the penalty amount, 
focus should be made on several circumstanc- 
es, among them: a) the penalty, as the function 


For A Better Implementation Of The Existing Council 
Of Europe's Recommendation On Enforcement. <https:// 
rm.coe.int/16807473cd> [19.10.2020]. 

48 Vashakidze G. 2007, Good faith according to GCC 
— Abstraction or acting law, review of Georgian 
jurisprudence, Tbilisi, 58. 
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of an instrument having the nature of a sanc- 
tion, aimed at evading more actions of breach 
of obligations; b) the seriousness and extent of 
breach and the quality of threat caused to the 
obligee; c) the quality of the culpability of the 
breaching party; d) the function of the penalty 
to include compensation for damage; *° 

For each certain case, the following circum- 
stances can be considered as the incompli- 
ance criteria of penalty: disproportionately 
high interest of the penalty provided for in the 
contract, significant excess of the amount of 
the penalty to the possible harm caused by 
non-performance of the obligation, duration 
of non-performance of obligations and etc.°° 
However, here the criterion of incompliance 
deserves criticism,*' as far as, , The Civil Code 
of Georgia does not specify the circumstanc- 
es on which one could base the assessment 
of disproportionately high penalty”. Based on 
the structural description of the norm, the court 
may reduce disproportionately high penalty by 
considering the circumstances of the case’, 
[it is better to add or indicate to the circum- 
stance which the penalty is disproportionate 
with — market-economic conditions, terms of 
the contract or other]. Therefore, that the fur- 
ther improvement of the norm is preferable to 
minimize its content interpretation during the 
proceedings and in the best case — rule it out; 

It can be assumed that the court has the au- 
thority to interfere in the autonomous freedom 
of parties to determine the amount of penalty, 
however, such exceptions are feasible in the 
event of ,disproportionately high” penalty, i.e. 
when the amount of penalty is beyond reason- 
able frames.** As the Civil Code of Georgia 
does not specify that the court may reduce the 
amount only if the respondent (obligor) initiates 
such request, it means that the court is free in 
this aspect in making decision, regardless of 
the positions of the parties;** 
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5. The Court of Cassations believes with regards 


to one certain case that interests of provid- 
ing-implementing free and fair civil turnover 
and economic freedom, as the constitutional 
principle, require proportionality of penalty rate 
and the actual amount, also reasonable com- 
pliance of the penalty imposed on the party 
with the amount of principal contractual debt. 
Although the agreed penalty may exceed pos- 
sible harm, the principles of equality of con- 
tracting parties and the fairness of the terms of 
agreement shall not be breached;™ 


. A-court reviewing one case based itself on a 


very interesting argument and pointed to Arti- 
cle 420 of the Civil Code, pursuant to which the 
parties, when entering into agreement, may 
agree on the payment of certain amount of 
money — penalty in the event, when the obligor 
does not perform or improperly performs the 
undertaken obligations. The court stated that 
the legislator delegated the determination of 
the amount of penalty to the agreement of the 
parties, however, it did not mean that the obli- 
gee should gain disproportionately high benefit 
by charging the penalty. Thus, the amount of 
penalty is not limitless. The court is entitled to 
reduce it by considering certain circumstances 
of the dispute; 

Besides, the circumstance that the purpose of 
the penalty is not the enrichment of an obligee 
but the restoration of a breached right should 
be also considered. Accordingly, the penalty 
shall, in each certain case, be reasonable and 
proportional to the breached obligation. When 
considering the compliance of the amount of 
the penalty, the court takes into account the 
nature of the breach of obligation, the harm 
caused as a result, its correlation, financial 
state of the parties, economic interest of the 
claimant, other objective circumstances. On 
the case Neob-459-438-2015, the Chamber of 
Cassation stated that the penalty is the means 
of securing the party’s relevant interest to the 
performance of obligations and the obligation 
of its payment arises upon the breach of ob- 
ligation. Thus, an obligee is always entitled to 
claim the penalty, no matter whether he has 
suffered harm or not. The existence of the fact 
of breach is sufficient for this. 
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Judgment of the Supreme Court of Georgia of 21 April 


2010. (N2db-1469-1403(k-09)). 
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CONCLUSION 


The need and scales of the institute of penalty is 
enormous in the modern civil code and it has extraor- 
dinary function in mutually obliging relations. On one 
hand, it is the simple means for effective enforcement 
of breached right and on the other — it is a warning 
signal calling upon the contracting party to comply with 
the obligations of the contract, otherwise, the burden 
of responsibility will become significantly heavier if 
compared with the initial one. 

The penalty has passed quite a long path through 
the perception of people around the world, before 
achieving modern reality with the current interpre- 
tation, in other words, before the improvement of 
its structural construction and content. And, without 


NOTES: 


its evolutionary entrails, its development parameter 
would have been the same. That is why, the compari- 
son of Georgian-German model of penalty is interest- 
ing for scientist-comparativists and also, for practicing 
lawyers. 

As GBG is familiar with rather interesting institute 
— Promising to Pay a Penalty for Non-performance (§ 
340), it also includes procedural norm (§ 345) regard- 
ing the distribution of the burden of proof, it would be 
preferable to share and implement this experience in 
the Georgian legislation. Sharing the abovementioned 
model of the German law will be particularly helpful for 
the Georgian legislation, in order to make the mutual 
expectations of the parties foreseeable and to make 
the penalty fulfil the function for which it exists in the 
legislation. 
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soMaobodhgbeEyMmb HyganmoMgdonb anghdobyam-JaMmymo dmw@gmo 
(dg@oegd0m-bodoHommy|dHog0 obs~mn8o) 


aMoa3qmo dodomog3o 


39339L00b 76039MbL08740b Lodshaaoab byma~ab em{hmMs640, 

5033940 LsdmsasJm es s@dnbab&Msgaynan Lsdshaamoal b3930Mnbs3000, 
b9JoM0397EMb b993GMMM 73 M705015 SLMBNSBONLS C> boJ9M037EMMb 5C3M35HO5 SLMBNSGOOL 
6730; 39339Lo0b 76039ML04740b Lsdshoaaoab bymanab dmh37naM0 E7d74MM0, 

4. mbamoaLaL dnbngo35EM0}740b bayM7onaNMb ~sb6s-a760b>5 C5 37M HAMAL 3mdabLoob 
dors39M0 b39305MnLA0 


bOd306dM LNOYIIAN: BoMZobodhgben~, HgaQyumo300, Byb6JB00 


dIbI380M0 


BobodMg00H]J LAHoHoo gbge00 sBNMEoboddgb- 
MOL, MMQZMHEY AMMOMZb0b YBMVbZgMmYMQob 
Modd0Hg00M Lodyomy|dob, MMIAQgMEY o8©MOd0- 
MHg0gmMod 39MdM MY boGoMM-bodoMMemy|]dH0g 
VOma29HMMO9ddN OS OM|L Y3389 Wodoboboo- 
M9JdIMOdS Y3Z8g9Md 00 JggYybob LodoMHMMoabmsob, 
MHMIQMLY 00989MZH900 MMIO69M-agMdoby~mo 
(3MOHNHVHHVAMO) MQ 06QMm-odAghMogV@O bLodo- 
G©®oMMmob bobdgdob. LEMM|O o0d0HMIZ, saMeDd- 
bodggomMmb JgoMOomymOa AMaQMOL eEB9gMdb7~D 
bodoMMoemao6 0990 9600-LodoMMe~g]0M0380 
OboOMBOL QBZQboM|g00M bLogombob LoMmMdObg|?- 
MO AgLB08En0 ba|d. 

boggm@moabbdI~o, OMI soMEobodHg0~MbLO4 Go- 
80MM900M 0660036gcCmHMZ060 338em0EM)NO960 Bo60(30- 
OS JOMM|VENAS 306M6HdDgdeMM O00. 2017 BEo@wob, 
LoAMAoModJM B3M@ gILIAo bobgbom Bgom@M|gdyjm)- 
090d0 obEMngogMo@ QdHbLoBMZMd BobMbobLdngMo 
BNMBOLODHgD~MO (AQVb~ 625), MOR 0dM030N89 
AgQLHNIEM, OMoBMbNZH]E 150 %-006 AZgomodo 
8MJIGBO Od LOOMMMMO@ Qd9d0$60 938OMMBOab J3g4- 
69040 oHMbLgdAE YOMRo0Ogb sMoghogob. 

LdoHa0da ObgmMd B3MdABM|YLAmMA bogoMbg- 
00d Bd6bNEDAMO, MMEBMMAGBZOS: BOMEB0bLodgb- 
MOL QMMdOL gobbotMZMo0b bogoMM|deds, Jobo 
MoMo03obgZo0bo0 Oo Agbygghob BobosoMMdd Q@oMo- 
ByZ9HOM|00MO OMbMHYAMYd0b BHMEBgLdO, bo- 
LodOMOMOL AbMo@H DAgQbooodMa@ JAoMomo 
BNMBoLOAHVOMOL BoHboBMZMgod0, Lb3-ob 625-9 
BQVOMaL oboM~MO LHOHOOMHNDM MWoMsg60M Bo- 
HMbBobLIaQHN BOMEBoboddhgbenMb BM0H0830 Oo Jg- 
QLOOo9MO BoMo™M GoMeobodhgdmMmdbyg IAMboIo- 
H©OMObL OObZM|QBogmMo YRMmy|oo0dmbamy|doo. 

Ldomo0da ob9389 aQdobomoadgdj@mond bLodM- 
LodoMOMM LAmMOL_IQMY|0L BobsMadOgdqMmO 


8HOJH080, B60dZ69CMMBZOdb0 LObLodOMHMM QdMdo- 
Byggbomgo0goob oboenndbo, bDMOEME) boMHMggbgd0b B8o- 
Momg|My|YMo@, dgdQdoggqogm@oo AyoemgmyMo Mob- 
3836960 Od 93Md96M0(309d0, M™MIAQMOM3 WNWO 
8600369™Md0 098M B306Mb6OL 3oMdMb0b0(300- 
LAQMYMQOL MZoembodBMoaboo. 


1. 830Fso0bdd00bMM, HNdIMHbB 
38HI306B0IM) Co MALHNGIBOIMD 
BISIBONL doO9MIGIMD 


BOMAQdLODHQOMM LoIMJgomMogmM bodoMaMmoab 
9MM-9MHOO 0600Z69eEMMZd60 NOLAND, OMAMoaL 
09939Md0M bobgeMdggMyengom YOoogMMmdab dm- 
bobo LydNgIHL QHHMg00 AMenME NGO, Md 3Mm- 
HHMoJHAM BoMZomobBobygdye@mo soMMdgdoab oo- 
8IMNEMLObMabLAQMO, OM 0S9MMZ060 AghMy~@Mgonbo 
OD AQVLMyACM_gdMMdabomgab Dob Oodogd0M0 Qo- 
HoBLyAMHO Bobyjbobdggo0enMdod MoggZobMgdo0, MYIGVo 
OMBNDHJEDO OM BoOOJdo0 JOMOMOON Zo0~m@Mgo0gmM- 
00NLQ6 BdOMogZObjAQ@myoob boayd3ggmo. 

bobgendg3Mqe@MgoM YMOMoQMMMOdobob, JAgO- 
dMJd9 B0Z30MZ0MOLB06MQ DAboMob JAn_ImM Oo0- 
MOM|IEDA AMZo~M|Mdab OoMMgggnbomgob 3Mb- 
8MQHQEO BobVbobdgge@Mmdob bobg, MMAQEMNY 
BOGMObHOAgdO SOMOdGO (Jmbg0M08 B9dMIJdg@9- 
0040 bgcMdggMyAmMy|oab M0dMM3Z93 BboM|Bg). 3mb- 
HM3gHHL, OMAQMIADY MooMMZ0o bobgmIg38H7- 
MIOM LODMMOCIDEMIM|gModo0bN (80MMd900, 
9Q0MV00-0MZ00D9MH900) AM|GEABL WodoW)gd0M so- 
009d0M06 QdIMIdMnb0H) Mobbgdab MoboMsao." 

OQMoMNVD «=MadAghHodygModGo0, B00MYyMQg6 
BOMBoOLOAHQOMObL, MMEMMY bodoMMMmy|dH0- 





1 0 dobod30@0 @., 2012. bgmdg2,6 7@ gd0b Ig@ajbob 


(9 J6o30 Co 30 O7d9E]d0M-bdoGMM]7d60380 beo- 
Hdo0G0g@mo 9ggCM04gd0, od., 31. 


“LAW AND WORLD“ 


30 AgJoH0BdOL LoD BobHbb3Zg038909™M QyRbJQRoob: 
Mobbab BabobboM QobHbotMZMod Oo AdZoGgo0Ob 
H30MHM0L AMOLOd AMIADZ0@dON MOodBoMoM|dg~O 
BooMabogob, MMAQGEMbOY oOMOM AMYEQ8b Wod- 
ME80M0 Baobab MOJHMOOL 4H303900; 09MMHQ Abo- 
Hob 38g9396300-yBMYHZAIMYMQRo O08 OdAM|d, 
MHoMod AQgobLMyAeoMb ZoEMMy|dyjmy|oo Od 0M Movso- 
ModI@gh; sobyjoobdggommodoab 00 gQomeamyo0M Jg- 
0MIOZO, MOLOY §OMOIS OMZoCoaLENGHgOob.? 

BOMBOLOAHJOEMM AMBZ0aDQgL QgaLMg00 OdOb 
B0JOIMOZ0O, BoH030MO MWY oMod B3MQONHMMIDS 
80M3399EM0 Lobob B00b0. ,GoMBoLOAGH_IOMA Bo- 
OOONIAD AMZN 0M MZOLIGMOJO BoMeogey- 
mgd0b d9bH970M960V0806". SAOLMZ0L bLoZd0M0- 
LOd BOMEMMO QVoJHo, MOMAQMIEY OooMobHAM gob 
B30 OOM |JOOL OOMMZIZ0L. , GoMB0L0dHIOMOL 
M0M0089 0900600960006 030Q30MO 760 00339- 
MOQ BOMBdLOdGIODMOL oMbLIENMN GBOMMdg00N, 
3IMOdIMO: JBNMNMON 360M MOIJ6ICMYOS Oo BOLO Oo- 
OM393000MN30Lb Mobgbg07~MO QyC~o@o ooc6b0b 
mog6M60"4 

LoZoboBQ0M BoEModab BobdoMHg00M, 8aMeEobLo- 
8HQ90MM GoHMdM0MeEgbb Boma goymgydob JgbH7- 
Mg60b B0d0MM AboMob Agbododobo obdghMgbob 
JOMYOZQNMYMQab bodjomyoob,° ©MIMOL Bo@ob- 
MOL Z0MO J0gM|d0b 6OHMIMIMd0 O03030d0M]d7- 
CMD ZOMOQdIM|OaL OOMMZIZ0LVH06. 0d@g60o, 
BOMAOLOAHQOMOML AMMOMBZ6Ob 9QRM|00 3HgM0- 
OOMML YyMZgmMMsBob aoohboo, JoVg@oZ0@ odGabo, 
B06030OO MY OM B0H BN0HO. ANMOZOMOS B30~™MaN- 
d9MQdOb MoMMZgZOb Qodoo.® 

BNMQOLOAHVOMO o8MMboMgoyQ@od 3ggHdmbo- 
BOMMM|dMH0Z YODNIHMHMMO0d0, — OMBMMHEY o~@- 
OHAMbodHaQmO, ObQ BRIQEoHnQMO, MoMBobH gO 
80M¥GoOZ0 dOMObod Od bgMdIAABMmH|M@My|d0b BooM|g- 
Ob AMYBMO]VSL ZoeEMa@]o0ymM]d000 B3BgmomMboboo0- 
bag®o@ AgbMyeMgd0b0396.’ Mogob dbM08, _ ,39- 





2 bgobod9 8., 2015. bogSmodmGobe d0b6gb-b9e@7d92- 
4Hy~gdg00b doqwods.603950 @o Jg@agbo bog@oo- 
JoGobeo bobgo@eedob bodosho~@ob dogo~omdg; 
Jon q@mo s086gb bodsho@ob Jodoboese. IV go- 
Jmegdo, 45. 

3 seodg 6., 2001. bofooogg~meb bododomojo 3e- 
eg Jbob god gbgoH0, foabo Igbodg, 488. 

4 Palandt/Griineberg., 2014. nach Janoschek, Beck’scher 
Online-Kommentar, BGB Stand., Edition 31, & 339, Rn.2. 

5 dmg G0d30@~0 8., 390B3°d9 8.. O@dojodg wo bb39- 
d0., 2014. bobge@mdg26 7@gde bodommowmo, od., 593; 
ob. mdio~obob boodgmogom bobdohoawmeb 2010 
Pook 14 @9390dG0b go.@oHyggho@gdo (N2144-139- 
2011). 

6 boJoGnggmob ydgbogbo bobdohoamob 2015 
Pook 7 ofgoddGob go@ofygghom@gdo (N2ob-459- 
438-2015). 

7 boJoonggmob 7dgbogbo bobodomow@meob 2011 feoob 


MoMbobMobogMgoo YZogdoM@goo saMobomsZob 
MoZoLMgdgewon Zo~Magdgmyoob AghMyemgoob Wo 
ood adab DgLM@yQEMy|do0b, Moy Job oH3 09MId93M7- 
M900M Od O0HM(3 LOZgo LobomM AboMoab dodoMM oM 
QJgobMo0o0%. BoMZobodhgbemb Agd3g9Md0M baOYJdS 
b9eDdN3MH|M|]dNM0H =QodMIA@NboOM) dohomo@od 
B0MOMOgogm@myoab AgbMyego0b ,adQe@mgodob* ydMjb6- 
B9NMYMQO; LEMH|]O, ,odQgoMo ,odjga@gdoab* B00 
bogoM0dM bob6JR00 JBOMo, 30MM] WdM76389- 
MYMQ30,°§ M03 MOZObL IdM0Z8, BOHA@OHOML , QJd6ob 
BMIQOMMAHL” AMZ0MobL dOgM HoZgobMo 3Zo0en@g9d7- 
M|00b MOOMMZ9Z0L D9MIBQoO Doygbgdygewo Boobob 
8HZOGJOOL OYVOEM|AIMMOdNLOB0OH QoMoZ0byQa~My- 
000". AMEBJIQNE A_gIMb|gZ0d0, LoyyMo@M|dMD 
BOMQOLOIAHALEML MMHABN dyHgd0b oboenodto,"? 
Mo3 IOWBZMIoM|MOb, gOoob AbM08, Job 38g93gg6- 
BOJMMdOLO OO AQMMAL DbMH0g, HMgbHadg_Lu:NgEM 
Q76J300d0." 

BOMBOLOAHQOMOL QVRbJRyoo YsoMsggmy)bow 
BOMOQdY@M|dOL AghMy~gdob ysM|bsggm@ynr- 
QO. 020 BO™QONHMMOaL AbMoMoH ZomMea@|o0Im- 
oob AgLMyengdn0b Aodsbom AMBZ0eEMgdg ,dg6Mmoab“* 
BOHOMHMLBN9M|OOL d9MZgH00, OIDOLMOH, 30~™O?)- 
ogm@Myoab AgRLMyACM_A0MMdnb 06 OMdS9MMBZ060 
AglHMygmgdob Jg_gIMb3ZgZ000, BNMEobLodHgdbEMMb 
d0Mgd0b BadsbNO, BHA@NHMMN BOHOL AHZoGgo0Ob 
HZ0MMOLOQOSH BoMoZobAQemMydyeoo. 

rOMB0L00HIOMM 0OLIGNMO MH Q7V6I(300 
093BU: BOO BOOOIJGIMIJO MOOMEZIMOL, 080 
gdboby9@geo Bobo dgb@ygmgodol La0d7ymMnNGg00b” 


23 ogbobob g0@oHy3gho@godo (NQob-1388-1224-10). 
8 fobHyHoo w&E., 2012. gH geopHob YS Zbgg@myoRob 
bodommomo, oo., 235. 
9 tgtgcod3o~mo ., 2010. bobge@dg36ge@mgdo bodo- 
Hoomo, d9M4gJ Qg0E009d0g9d97@O BodMGgdo, 6., 
193. ob. Griineberg/Palandt BGB Komm, 2014. 67. Aufl. 
§ 339, Rn. 1. 
0760@09@ MOH]{OG]Qo0d0, s0OgobodQgb~mob 
06939 3060b0 0396, OMZ96R VOQLZgI~@myYyogob bo- 


10 


IjQo~ygoob @o 603063 Iogo@ob sobybobdggs@eo- 
sob embobdogdob. ob. oebodby~oob (0303d069- 
doo: Chanturia/Knieper/Chanturia/Schramm., 2010. Das 
Privatrecht im Kaukasus in Zentralasien, estandsaufnahme 
und Entwicklung, BWY, S. 359. 

30d030d9 8., 2010. bodmfomoJo gome@g {bob g0607- 
797 BOCEOQIAC d0M0 bobwgdo, 232. 
bogobogom bobdoGomob Iobodogs0m, s30g0- 
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12 
bodggbmob e@czobgoo0b oobg0 gbojJowmmgoyboe@ 
boeyzmob ZC @OJdgV@~ bo. 939)00 3° ododo BP0- 


3000, 30~@O]0q 3060b Hg936gboy@o boboomob 


bobdgoo ggobHgd0. ob. boJooaggmob ydgbogbo 
bobodsho~mel 2015 feob 11 bogddGob go@oHy39- 
(o@~gd0 (N9ob-570-541-2015)., ob: gg0bo30d9 J., 2016. 
bobodshnmel dog so6gobodHgbmob JgdR069- 


“LAW AND WORLD“ 
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Oo 0M30090 6060L60H39 030L, OMA 30~™@Ogdg- 


MI00b ©0MHM3930U 09006393000 080 39 03@ge0 
800338990 L8OIMHOL Bo@dbOgg06960b, Aod06 


6036 L630 ©OMbL, dgod~Mge0 Job odab ,0dg@0“ 


JJMbOgv"."3 8MB9d9EM LOZNMbM6 BOdOMMY|000), 
boZobo030M bLobodoMHMMML Bd6bd0MHId0B 0W|- 
HHQMONd — BAMEdLODHZDMObL AQMM) MQOJR300 
BOHBOONENDO BOHOL BOMHNZ0O Od LE6MQ0@ obo- 
BMoQVM|g00d0 AMEAMIdMHgMdb. Bo~@agojgmy|oeab 
©0MOZIZOb AgdMbgggod0, bobJGoo@dGagG@o 
BOMBoLOAHVOEMM BoEMa@goy~m BnMb ysoMMdM@ 
J380LMJd0, BOQVOAMO0OZ0O ODObLO, Bo60GOOd My oMo 
BOJONHMMHAS BOHN 00 MOoMMZgg0b Jg@gad@." 
OVILB, BQIMOL|gHVdQEDN oBM0LEQ0H B06L03039- 
000, 60338ModO LHNIQMOM |d0B9 DBoMOM|eaQbd, 
8MMQ. B9M00 Jgggmodgomo doohbggb, ©Md 80- 
BobodHgbEMMb 409d39M60M bO|Qd bgMdIg38hMy~M- 
00M06 AddMIAMDNHOM) daMoMoWoN Zomagoymyoob 
AgbMymyooab ,adygemgodob* JoMVOZg~MYMQDd. 

BOMBOLOAHJOMObL 8HMg8096309GO Oo Mgbd0- 
HIGOIMO BYHJGoo LoMMdob|gg~ 338@gBob bogo- 
MMgdb, Mo@EQdH Dob MHAE oyHQdob AMoZMoea@ 
3030960M 39MdM Od LosfoMMbodIoMMMy|dM038 
VOOaOOMogdbo MY bogMH~m bobodoMHmmy- 
0ob Bo0@odByZghNeED|0g0G0, Moy obgZg Wo ob|gZg Bob 
OJHVOMMOoOL B06080MMAgodb. 


1.1. 39Em~gdgem|d0b (T9MM3930, 
Amammp doMaobodhgb™mmb 
go0dmyg6gd0b doMomogwn bobsd0MMd5 


B0EON0M|OOL M0MMZ9380 oMoab ob 0VH0M0- 
MN BOLHIMoAH, M03 B{0daggb 0d obbHogadob 
AMAQHHOM|MN CIAMAIQg@|e0Ob Agbod~mygdqomoob. 
bb3-0b 361-9 AQoO~a MHNQHHAM|dAIMOS BoMEOMD- 
oym@Myo00b MoMmgdgeD OMMbS Oo oMEBNMOdD, g- 
M3600, B3gMNMbONbMOLAgMY@ JAQghHymy|do0d8g, 
OVIBQO LEMM|@ oMbodbjcmo BOMMDOL JgRLMHD- 
M900MMd0 06393b 00 LobJZ00b odMAdg@|oo0b, MHo- 
B93 DdoMg9000 Bobobbom, bgmdAgZ:my@M|edO0b bg- 
MIAMBQMabLOL, BAOMAoLODHQOMOL gobbo8M38M0M 
dooMmBogb. ,bobg9@mdg3H7~MIEM BOMMOdg60L sg- 
M3600 J9QUHIMIOO B00MH03603U Gg@g@ogMOo 
BboHob 97QeMg0o BOMBoLIAHAIO~MOL 0MM6M36o0- 


do, 6306.3 rbd obodomowe o6)96396R00"~ bo- 
bgemdg26 9m dM Hogobyg_e@ydob sH6obg08do, do- 
Sowmdbozy7@gdo wo gobebo., N22, 50, 85-94. 

Seodg 6., 2001. bofoSOogg~meb bododomo jo 3e- 
eg Jbob geod gbgoH0, foabo Igbodg, 488. 
<http://www.supremecourt.ge/news/id/949> 
[18.10.2020]. 


13 


14 


6g". BOMOQdVM|IAL OMMZgZ0 BYLHoM Md 
090dEMJdO BoOIMOHDOHAML ZoM~Ma@ go0gmydob JAgyb- 
MHIAM|OMMIobo 06 0H0$9MMZ06 AQghMyA~yodo0d0. 
O0O0LM06, ,70600369MO OHM3930 LOIMJoEMo- 
JO 60963000 AMJd9@N B3gMaMbOb@nLN|ImM)d0U 
8MH063080b B0M30COL6069000, Jb9039CMd0d0 
0M 760 ag6gb damgeg7co*.* aAvdMAD@NboMygMob, 
Md bHgo00bdNgHa bobob MMMZ9Z80 (MMZMHE 
B068Mob0, Obg BdIBOHMboM|dsMMoNMO, Jd0dg, 
bogm@Mgo0@ddndg MI JAbyzdRJN) Bobo80MMdg0b 
BNMBoOLOAHVOMMOL oAMAIgM|ooL. YOOZMd, md 
rgoMeagogjgengoob ,d60dZ69e~™OZ060", M7 ,yd600- 
309M O0MMZ9Z0 AAQoLIONIMA BZoHgBMMNgJd0O 
Md YMZOE B3MbZMgHI~ J_gdMb3Z93000 Jobo do- 
HONMBMIAAQM|O LobodoOMHMMMb JAgdg@yMI|Oo- 
B90 MOIMZN@gdqmM0%.1” 

BOIMIADONHOMgMdb, OMI ZomMagogmydooab Wo- 
MMZ980b dgADMIB0W BOHOL OOOZMI 380Medbd- 
HgoMOMbL AMMOMZb0b YAQRegoob BoHIAMIMdo0dBg 
0M0600M B9B03Mg]GHob OF OHO |SL. QMO AQHG, 
BNMBoLOAHVOMMOb) IMMOMZbGab 7QMgd0 Dodoboy 
bobgdgo0, MY bgmMIgAZsMACM|_0NL M0MMZ93Z800 Bo- 
GOL MOMBMIAS OM B0dMNBZOd. BOMAodLoODHAD~MOL 
BMHOMZbGab 0930EM|09MN Babod0MMdd dbMMMO 
BOMMJOYMJOOL M0MMBgIBOood. 


1.2. BofiaobodhgbeMnM, Mmanhp 
BZ0~MMgogm~ dab dabMym~gdob 
agoMoabsos wo JoaMaobodhygbenm, 
AmammMp Boobob obs®MoyQMgd0b 
bodyogydo 


BOMBObLOAHgOEMM AQALMYAM|dOb oMId*H|0g~O 
BMMOMZGH00, 0BO OIMVZoOgdgMod Boobob obo- 
BMdYMQONLNBOGH. MY BOHQOoOHOHOL B8oMQobodggb- 
MMLHH 9HH0O Ooygbgo0qmo oggb Boo0bob obo- 
BMoQVMg00b AMMOMZ603, 0M JAgod@ygoo MMnN38g 
BMMOMZH9 OodZIoyMQRaIME)L, 30600@06 saMao- 
LodHQIOEMM MOZNLMOZ0O MZ0MMH GoHdMOaI- 
HL BOHOL obo6fMoygMgo0ob Aobodo~mMym Mobbob. 
00 d90Mb3930d0, BHQMOHMMbL gboggdo ysoMo- 
HgLoO 7Qegd0, 069 coMfaMb AMMOMBgb6o Boobob 





15 ombgm@oobo 6., 2005. doHgobodgbme, bofoHo39- 
Mob bo~oGoogo, 2-3, 20. 

Igbbodg0@o dq. s0HgobodGQgb~mo _ ogJomoQ~@mo 
b8gJGgd0, bobodoHo~we sho 4030. <http://www. 
library.court.ge/upload/pirgasamtekhlo_k.meskhishvili. 
pdf> [18.10.2020]. 

Meskhishvili K., 2014.  Liquidated Damages 
(Theoretical aspects and courtjurisprudence) Georgian 
CommercialLawReview Journal, 16. <http://ewmi-prolog. 
org/images/files/7427Georgian Commercial Law_ 
Review_III_ Issue_ ENG.pdf>[19.10.2020]. 
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“LAW AND WORLD“ 


OHOBMOVMHJo0OL HY soMEQobodhgdb@mb JAgbobge. 
009d3909LDNO AMOHNOMMIMoO soMaodbodhgomo~m- 
Lo Od IBMMNGHN BOHOL oHoBMoVAMgo00b Wogob- 
gJd0, 30600@06 gb ogbgoo bogoM0dM bLobgGBoo, 
MMIIMOGY J{BAODVMQLOO O009d0dgdOo0 AMZ0m~moab 
BOZMIOMAMdOL Od B00M0H3Z98Oo BHQa@NHMMOb 
QLogydge~m aovd@o@Mygodob.”® 

BOMBOLOAHQIOMOML YMVROZ{gMIAYMRO o769- 
00 0MQMIOM|MdbL JB_gdM|aTO: — gHOO BobMo03g, bo- 
b9e00939E~M90M = =—4HMM09MHMd0Lb AMbobOEDD 
BboMabogob, ob Zo~Me@N|d_@my|b0b JAgbMy|agd0b 
BOMoOHHOO ba Jd, O9MM|) DbMn0gZ ZB0, — BONobOb 
OHOBMOVMH QbObL YBMYHZAMIAYMQO LodQomy|oo. gb 
d0060 Dgbod~MoMd OYMbL oMoOMMIMO AQgbMyAM|- 
00L806 B00M6399mN BOMoOMD, MMIAQEIALZ Jbo- 
MHgb GooHMMZo 938M6Md0Z7M 8HMEB3gLgdd0 ANhO 
boMagoMoab doMg|odab 79Q3~MgJdo. DaAM|dg@O JgdM- 
bogoea MogZgabo 4976900 ByQcnMabbdAMdL ,b006@o 
938M6Md0397 ©d6o30MebL* (Pure Economic Loss), '® 
HMIAgemoyY bgmMIAgsmHAM~|dOb AboMgd Bo6b0G0@O 
Od MMIAQMbOY 0OBNEDN OM QJbg0MO@d, 09MI]3- 
ymMgd0 $9MMZ60O MMd AgbMyagoyqmoym. 

boobhgMgLMod ob BoMgdIM|]00, MMA BM gM0- 
OHOML o& QEQZb GHZ0G900, MY Mo Lobob Bomom~mo 
(dom BOMMob Ao_M|dgMO) QobNBG0@d, OL 7QM- 
OodMbLAMNDS DBNOMMOMb soMEdbLoIH|gb~MNM, ModBgR 
8MZ0EMgbM6 BobobboM JgMobbdg00M BooMmboo. 
BNMBobodAHgbMOb A9gd8gMd0M, JDboHyg, MMIACob 
IBMIJOOG 0HMBZIZo, MSQHMoHogmMog o66MoyM9- 
Ob BOHL. 0dMgHoO, BoM@Od odobo, MMI soMao- 
LodHgobemm AgLMyAM|d0L Q9HMAZ0M QoMobHbH00O 
839B8M@0bHgd0, BO0bOL oMbgdMdab JgdMbHgg8000, 
8MQONHOMMh OH303900b HZ0MOMb QJoMBymyob Oo 
OH 00 COQVHMZMoOKHOVo LHoHMoOMA|SL YEQLg0b, 
MoQ 6gggm|70M08 JgdIMd3ggg80d0 LobodoMaMMmdO 
BNIDSOMZaLOL MobsoMO]0M@d. 


1.3. doMgobodhgbMmb bhobwoMAmMo 
dmmbm369d0 bodoMomombBomdmybo0b 
38MB39bdo 


NOQMODOaVED MaHQMoH]_M0dG0, S8aMEobLod—Hgb- 
MOL LAd.HOOMHIMO IMMOMZ6g00 49d0MgJB0 B~Mo- 
b0Q030300M Bg0d~M|gd0 BoIMaYMb: 





18 bgobjmodg 4. gogeogjomob yQe@mydgoob ooggob 


86md~mgd0 — bobgemdgg@gwgem — go~wegedgwa- 
d0b sbgdsodobob., <http://old.gruni.edu.ge/uploads/ 
content file _1_1902.pdf> [18.10.2020]. 

Willem H. Van Boom., 2004. Pure Economic Loss — A 
Comparative Perspective <https://www.researchgate. 
net/publication/228140814 Pure Economic Loss - A_ 
Comparative _Perspective> [18.10.2020]. 
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I. AgLodsvdaLMdo bLobgm@dIg3gHgm|ge0mM soH~- 
690006 — MOG Ndob BA~OLbIAMdL, Md BboMg|g00 
M0Z0L9Q0MHO 0M006 BAMAobodH_IO~MMbL MOJbM- 
OOD BoHLd8MZMd4G0. BHQONHMMAd oH YOO ,o0dy- 
MOL" dMZ0EM_J 04Z0M0O VLodoMOHMeEn~m 8nMMdgob 
BMoB9HMbL bge0, 000HMd, 8NMEobLodHgbEMMB| 
DgMobobdAQdabob, BOLO MMOJHMd YbOo eEobobo- 
BOZHML LOdOMHAMOdOMdOaL bogQyAd3gg~@MdB|g. Jbo- 
9900 JOM NOMZoMobLGB0NHg0M@H|H 00 DAghod~mnm 
Bobb, MMAQMOL JDQgNdEH|_OS IAM38YB8gL 30~™O]J07- 
Mg00b AQRLMAEM_O~MMdob 06 0M03g9MMZ06 Jgb- 
HIAM|oob, MWYIGO 306M60 Dom adob AMYeMgooboy 
0dM)38b, MMA AgmobbdAgdI@D BNMEobodhHgdDMO~ 
OM9DOHQIOMOL Agbodeo~ Boobb.”° 

Il. BOMBoOLODHQODEOL gobboMZHo0b 8H0bG0- 
80 — 0d0NNZ0 BOLO MOJHMAdAL BoyIoMaM|dMo@ 
BOMOEMN LNMNMAD B00680M0dgd0b; 306M6dOg0- 
MMdd IMZEMabLBNHgdb LobodoOMHMMMbL JAgbod- 
M|90MMdob, J_Q0IGOHOMOL AobMMMOa DAboMgno 
809 JDgMobbdg0gm BaMEAobodAHQZDE~MM, MMM|)- 
LOG DOLO MOJHMOS BodVIOMHMM ]OMdO DAoMoMNd 
B00EDON0IM]OOL OOMMZ9Z0b bobooMabod Od OoH- 
M3930M B0680MMdgdgMN Agboden~ Boobob Abgn- 
390MMd0d0 BoM|d0M.”! 

Ill. LOLOADOHMOL YPRMg|d0IMbamg|dob gQo- 
gogo: 

d) Logdob BoMQgIM|00HO GOMZ0MobLBNbg00M 
0QgIMd DQdd3NMML AgQbooodMa Aomomo so- 
Maoboddgbenm.” (bbL3-0b 420 dAjbeno), 306Mb60b 
QVGHJ3ZO0, AQQLooodMO BoMomMn MMOJbHMb0H Wo- 
MEg960b OHMML, LobodoMHHMNM 3BMbHHMMoaL Wo- 
Bgbg00mM A_ZIMOQOMaAEN|OS.?? BOMBobodHgdD~OML 
BOB0HOd BMQONHMMOL MOoMMBZgqImO YRmMy|oob 
0MMBJHO OO 0H Bd0ONOM)00."% 0d0HMIG3, ,,do- 
ABOLOGHIOLMM JOOS ayOb yo3g@ 3mb3MgIoI~E 
89006393000 30Ec@gegamgo0ol ©0MM3930U M0b0- 
8Md09H0 Oo BMbo3@yga@0"*.> 

6) BOMEoLoDHgbEHML A_IZGOMgdabLoOb bobodo- 


bofoonggmob adgbogbo bobdohowmob 2011 
Pook 21 bogddHob go@ofysghocgoo (Ngob-1214- 
1234-2011). 

boJoomggmob 7dgbogbo bobodomow@eb 2012 feoob 
17 doobob goe@ohy3ggG0cgoo (ob-373-354-2012). 
ombgm@oobo 6., 2016. Iggbodsodm@ Jomo~@o bobge- 
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22 
9930990 soHQobodH7bMH @o bobodsHo~mel 
Sowo bododomojo obigHgbgdo0b @o0330b bagoo- 
do., bodoGo~@ob y_@bow~o Nel, 62-74. 

hobjeoody 0., 2002. bgd0b godeoge@ybob go06d0%69- 
do, s0OgobodQgbmob IgdQ0@gd0, bodobs~oddob 
sHobgodo, Jomo gwmo bodomowob dJodeobowsan, 
No5-1, 174. 

Cepreesa A.IT., 2006. [paxxyanckoe mpaso., T.I, 6-0e 131., 
m1oy peg. Touctoro FO.K., M., 694. 

ds0Hqd0b boJo~mojo bobodomowob 2014 Heob 9 oo- 
63 Hob N22/1971-13 go@ohy3gggowmgoo. 
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MHNMM Abg@gge@Mdo0dN OM|db AboMob gmbgo- 
MHZ IOQAMIDMgMdobo Go LbZgd goM|gIM|dg0b, 
89MdMO, 000b, MY ©MEMMHood JAghMyamgeob Mo- 
Hgdgeng900b, Jobo AQugbMymMy|omMMdabod Od oM0S9- 
M8060 AgbMyAM|0NM B00M6399MO BOobOb Oo- 
Gd0QOMOMS BaMEodbLoODH_ZOMOML MO Q6Mdo0bLO06, 
Ob939, — B©9DoHMHaL 938M6Md0BgM0 ObAgMgbo. 
OMbBNGHAE goMgdIM|d90Bg LobodoMHMMm IJAbsg- 
MMOL ddM~MMO AboMob IMMbDOZsbOb Jgbvo00d0- 
LOM Od DOMHHM 00830MH0 BobosoMModab oMbgdm- 
oObob AQAIMdD BoIMAY|JHOMb MobZM|]300.7 

bb3-ob 420 AQdb@am, LobLodoOMHMob AgQd~moao 
bogdab GoMgdIM_d0MoO QoMZoeMaLBNbgd00M Jgo- 
BBZNMMOL AgQL0do0dMO AoMoann BOMEBoboAHgOEMM, 
Md OMMbLOGY 0339MJ0o LobodoMHMMMb Onb37J- 
BO9JMN YHBM|d0IMbOEnN|00, M0OZ0OM BooMMb ao- 
©06y39H0EM]d0 MY Ho BoMgdIM|odO0b Logyyd3g9™MBg 
0dB3AMJOL BOMAdLOIHQOMOL AMBAMMOodob. obgAM 
OHML AMboIoMOM|L ggbgmMydogma YQ@MI|d0 
9609900 fhoghombh , bobgmdg3gMyjamyg0M BaMMdgoob 
BoOoLNHSZ0L* HOGOEGO OS MvOgQ0bMb AboHy- 
M0806 BdHLoBMZM|]EMn BOMAodboAHgbEMMb 306- 
BaGMAdObO MY BMbaZHAMModal BMZ0M0, MoMo03 
Ob ABH0MH Ob agMIAdBOOL LOIMAJoMmo|gM B3Maggbob 
(d90@9ad0 — GBG) B00MBZM@NE|OOL. B9g9Md0b00dO, 
OQ ZBOOobobOgmo BoMEobodHgbMOmb MaO|_HMd0 
OQQL0d0dMO DoMoMmMad, B0dNH 0Z0 AMZoeMab @o- 
H3boMgoob LoMydggm@MB| LoObodoMHMEMb Bd@d- 
Byggb0mMy|00M JAgad@M|od0 D_gIGAMO gL LoMobo@amM 
M06090O9, DOME LoMoHoOMMdohb JgQobgoobob, 
dbg9MZ9EMMd0d0 YOOo ogbgb doM|gdgmO B3MgM0- 
OOMab Bgd0LdNgHO M|BNHNIAMO Od oHMd DOMHO 
Bobo YoOMomM@ JmbgdHogo obdgMgbO. ,doMBo- 
bodAgVOMOL A9d30HJ00 0300M6 0M300%90 Y6Oo 
AMNMOM3OL. SdALMZOL Lo3d0MobLN Gobo AbHo0- 
@o6 6900bd09H@0 B00Mb0Gg7~Mg60, BoM JMG ab 
G0GOM6H030G, @~Mdgm@Ma?3 Jgbod~gogeb Oe@aL 
B000339U, OME AM300EDDD DMHDNOI3Z30OIM0O Go- 
MOM BOMHBLOIGIOMOL BOOM NLB06 B000- 
BOLIQMgoo yboo"." 

GBG-00, 9 IMZ0M]) 8NMEO]d0 BMQMNAMHDb 
QIMoOON Mobbob BsoMEBobodhgbeymb bobom ao- 
Mob@ob DJAob AngM boZAMoMa Zgomagogmyoob 
AAQLM|AM|IMMOOb 06 oHMdSAMMZ060 AQLMyAM- 
60b dgIMOZg8000, BodNH BOMEdbLOAH_AD~MO 99389- 
8MJ00MHJd0 BOOHOobL AMZ0Mob A09M Z0Ma7- 
ogm@Myoab dgbMymgoab Zo0@ob BoM@oG3og|oobob. 
OD) boZ{0bHo Zo0mMagdygengoob AghMyM|)00 IBMaAM- 





26 boJoooggmob adgbogbo bobdohoam@meab 2012 


Pook 12 badegddHob go@ofysggocgoo (N2ob-819- 
771-2012). 
Pritting/Wegen/Weinreich., 
Luchterhand, 557. 


27 2006. BGB Kommentar, 


BoMHQMdb AMAAQM|daLOgH  Mogob JgZ803890000, 
BNMBoOLOAHVOEMM 99390M@g00M|Jd0 BoMoba@odb od 
B0EO)0IM|]OOL LobNHVoMIAD|ZMO AMAdg@|o00b 
BobOMMLBO9M|OObOD. 

GBG 236Mdb boZdoM@ bonbdgM|gLM obbm0- 
OJO®L, — BaMEobodHQgoMMb Bom@obm@ob JAgdsoMp)- 
ooOb Z0MMO gogJEM|Qdab AQVLM|EMAdIMMdonbomgob (§ 
340), M03 aQm@mobbdMdb odob, OMI ,m7 AMZ0e%gd 
N3ZOLMHS BOMBLIIGIOMML BdOOOOo 30C%@IJ67- 
mgd0b 3 dgnb@yengomomoob §=dg9dMb39g30L0M30D, 
00606 3Mg@0@MObL Ag_gI~MOS ABMOMbLMBZOL 3sn0e- 
BOL00GIOEML BoOb@d ZoMm@gde7m@mgd0b dgb- 
My7MI0NV b033MO. ON 3GMI@OMMOHo yBZbo~@gel 
86M30E9U, OMA 080 2MbMBL BOMBdLdHgb~MOD, 
00006 BMMbM360L 7Q30EM960 Bo0e@gey7m@genv Ggv- 
9Mg0089 BoIMG03b9@n0*, boew~ § 341-0b do- 
b9@3Z0M, MY IMZ00MJd OZaLMod BOMAobLoIAHgbEMmMb 
BOOOODDS Zo0MEOM|gdIemMydob 0Ho0$9MMBZ060 JgLmHD- 
M|0NLOMZOL, GoM AMMObL, BobbobMZHMyAM 3Zo0@o- 
do AQQL@|_eM_gomMModobomgob, dod0b 3BHQg@NgMMb 
AQQIENOD, IMAMOMZML BoMEAdLoOAHgO~ObL BoM@ob- 
OO Z0MO|gdVMY|d0b AQLM|QeEngdoLM0H QOH. my 
BMQOONHOMOL Zo0~M@y|ogengoob oHMo0§gMMBZ060 Jgb- 
HQMgoobomgob 93yMgZg6o0b Boobob obofMoyMgdob 
AMMOMZbab 7Q3IEM00, 00dNG BodMaYygbgod0 § 340-ob 
09-2 660m. bom, My gM9MNHMMD O~M|Oob Bgb- 
HyQegoob, dodn06 Aob soMaobodgHgbemmb AMMb~m- 
360 Dggd~Md BOMEOMMO@ 00 d9dMb8N3Z000, My dob 
BOMQBALOL Mo0NHMZod oMbadHyMdy Ya3mgoo. 

GBG 80MQobodHgQbMMbLHH dodoMM|g00M 4g- 
N308Lb BOMEBgLIoEMIM HOMMDoboZ (§ 345), Mmdg- 
MLZ OH303900b HZ0MMOL QvboGomy|dob Aggbdgd0. 
OQ AMB0ENQ LOMOMO LO ab BoMQobodhgbemmb ao- 
MobOob ZoMagdyQengoob odOb AH30G900M, md 
806 DQoLHM|AMod MoZobo 300MO]J6jeEMg00, Bo0d06 Bob 
JOOS MdSdDHZOGOL BgomMe@I|dg@gdsob JgbMy~- 
00, MY BoZabMa AgLMyMg|gdo0 oH AMEMISM|MOdb 
8MJ99O900L0A06 MogZob 4930390000. 


2. 80Md0bIdOHIbSM Mb BIMNCMMosN00 
BMMdobossv0MCIsIMMMoso 


BOMBOLOAHQOMOb) QYMHDob JoHQgMoomyH-bo- 
80MMEM)HM03Z0 OobNdHYjEngdo0 BodoOHb0d Od DQno- 
6bdgd0 bogaMMy|db MMAbMOBO Hgd0b Bd0MEMp)- 
Bob. BOEHADMOZN OMNDM|Jd0 BAMEAobLODHZDMObL 
M0Md089 BdIMZEDA6NE Hygdob HOIDMZNMoO oM 
093930 Od 0H BOLO ABMHMOMZb0b AQAM|odob Bo- 
MIMIMOL. BaMAQdbLoODHgODEMMb BoO@obEaOb MoMdo- 
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ob. 0869099: J. Frank McKenna, Liquidated Damages 
and Penalty Clauses: A Civil Law Versus Common Law 
Comparison, Critical Path, spring 2008, at 3-6. 


“LAW AND WORLD“ 


89 DboMHQOo IOMMab oMbygoygmo dgmob6bdge0 Jabob 
BOLO AMBOLYDOLOMZOL MogZobMgoob bogyd3gga@b. 
OMHNDGHJMO YOCOYMRbL, OMI ,doMBo0bo0dHg0~M™E 
bogoMnggcMob bobgcMd73M@yamMgoM L6d0MM0c~dO 
8M98BIIQG3GOMJONEMND, 600OZ0CMNS Od FbOo o3- 
BYMBOLMIJOOI” BOOZBIIM BOOIego 3O0O9- 
09090v".° 

bb3-0b 418-9 AQbemom, bg9MIAABMHYAEM_dOb Abo- 
990b, gMOobL BbMB, AgQdEMNOD MoZobyQemo@ 
B0HL08MZHMMB B9MEodbLodHgOEMNM, MMIAQMAY Jg0- 
deHJ0d OMAQIOHQOM DL Agbod~@Mn bnobb, (QAOM@o 
LoZ0dMbdZMoLM BMMHDGoabod, MMAQEDOY Qobengbo 
B33CM|]000 OO BdBg9MAMdS BM@ QAJLOb 625-9 O7- 
ba@mob 09-5 boO60@DdO). bOOMM AQIMMygb dbMH08, Jg- 
M06b0900 BNMEobodHgObEMOMb Agbobgd ABMoMbEsb 
BAMNMMdOD QOMAOL. BaMEQdLoIdHQODEMMBY Dgno- 
6bd900b BAMO~MMB0MN QBOMIGaL gobbodM38Mg9d0 
89H0O 9600369MMZ060 Mobobgboo JoMOony|E~ bo- 
BMJoMoJM BMO ILI Oo gb ob 4gIMHZg3800, M~- 
OQL0Y BgMdAobymo LodMgomogm bodomMMmob- 
B06 B06b0303909™ ObH_AM8MH|HoGOOb 3b38@9d0M. 
8M3909@M J_gdIMOZgB80d0, JoMM3gMIS 306Mb6- 
BOQJOALDIND QYOMIAobOZ{ZoMO V6VMOMMdob egobbo- 
8IMNMQV09MO QYGJGOo Agbdobo. 6MMdOb AoBoGb00 
bg9mdgBghH|m@y|gd0b MMHN89 AboMob obdj_gMgLg00b 
M06000M8Md09HN0 O33, — MOMBZMHEY 80MEB0L00- 
HJOMOML MOJHMAdaL DMoZobAQmMo@ gobbom3Mo0b 
VQRBMmygoob doboggd0H, Obg AodoMgmMo BHohgoMggo0 
Md BoQodsMgdgmMO AMAIgM|0NL0{0H ~O03Z0 Jg- 
MobbdAg00b BghHoaeMMd0MN QYMMdOM Wo@g|oeob 
8MMbMZ600).°? 

8HMQ. BYM0 Jgggmodzgoe~n AoMM|0jVMoa 
BOQMAM]OL OMMHGObL 0d8QMoH0g~ Ovbobgbdg Wo 
BOHdOMHOZL, MMA YOMMdob OoYyZggm@mmoob bo- 
BoMMM|dM03Z0 BAM|IBNd OL, MMI BNMEobLodgb- 
MMB) JdgQN6bd900 doOMNMd, MMZMHEY QMMdO- 
MOOJ3ZIEWN BdM0|IV00.3" oAObMob, soMo~MmodoL 
LodoMOM|0M0Z0 BQAM|IBO OM Qbgd0 AMEMNDDH Eo- 
0aQgoob. 





29 80020 obEMgp 3., 2014. boby~mI 736 9e~gd~ d0obobo 
Od {94:obodAQ 7 bob Jg@ogd0M0 sbho~@odo bodo- 
Honggmobo (oo Ig9Omg9dQ@0 IHoHg00b dog0@oo- 
89, doom y@o d0d6gb bodommmob dJodeobowso; 
III g0dmggjde, 12. <http:/Avww.library.court.ge/upload/ 
biznes_samarTlis_minoxilva_2014.pdf> [18.10.2020]. 
<http://www.gcecc.ge/wp-content/uploads/2016/06/ 
Artikel-418 pdf> [18.10.2020]. 


59 (1) dgbmom gomgo0mobhobgdyq@mo somo~medo 
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©8900 6M2M4R3 z.6bmbom, obg by~dgZ26q7@ gs0m 
Z0030Mobhobgdg@o goH0ajd0b AmGdob M0o6M39- 
gobob, my730 0d QGoGdob bdeEZg0@Medob gy AbJIQoo 
s30bG00. ob. 34R3~@o0@ gobsyj@00 w~., 2016. bodo- 
4039MOb bodojo~mojo zeeg {bob godgbhomyd0, 
(GCCC), Mme @o0d9d03980: 3 beogddgeo. 


QOMIS OM OMOL MZNMIGad060, O0M009@ LbZo- 
MobbZgo0 dodsbob JoMB_Z0b LodQomydoo.* OY gb 
BNB0HO BoH6MHIADQVbEnModaM BoMgZo0mobb0bg0yg@mo 
QOMdob g0M|9d93 JOMBQQ@ODd, JodNb gB0M089- 
COL MOOOJSOL ModddHZMMy]0g~m a@o0%MgdIM|Id0@ 
OM JOO DOZOA6OMO, 90ZMHd M|Z0 obgMo QOH- 
8d BBZ0QHO Qd6gHMoeMnd 306M6Hdo0, AodoMobmsZob 
LHoHMoOMAHOL OO3Z0 LoZgomMaM|oymmo. 

JoOOQMO B06MHIMQZOMMd0M, 8NME0bLo0dgb- 
Md) B9HoMMOdNMN QMMdND dgmM06b0d0gd0 Logo- 
MOJOIMMd, 00 49IMHZ930d03, MMO LOY oLbgMO 
QMMAS OM 0MNMOMZ960 00 LbgMIAABMyCMged0b Go- 
80H, MMAMNOSH ZodMIAMNHYHy) ZomMaMy|oymy- 
0OL PMVHZggeboyMRo@o0y JooMgg60 Mobbd@g- 
6006 BaMEdbodHQO~MOdB]. 


2.1. 306MBbobdogMo wo 
bobgmmdg3ghymgam s8oMaobodhygbemm 


bodMgomogm 3M@gIJbob 417-9 AVb@oM Qob- 
LoBMZMIEMNS AMMOMZbOb PBMHOVRHZQA™MYMROob Oo- 
BoHg0OMO LoODQVomydoab — BoMBoboddgbemmb Bo- 
6MBoOLd0gMN HOVQGOGNGOS, OMAQEMNEY oJQGghMHyC~ 
JBMIOOM §=BoOHIBMMOoOLH B069389MZH900, MG 
ODob 6NdHOBb, MMI BOLO 60HMIMIMdd Od 600O80- 
MMd) JOMNMSION ZoMagoym@mygodab oMbgdMdo0Bgo0 
Md0M30MJdIMO Od Mogob ddMo0g oMHab — dboHg- 
Md BIMOHOAgdND BoHboBMZM|CMn YRMo@O Oo- 
Boo? MMAQMAL AMZ0EMgbL QdMoHbO]o OMAMH()3 
B0MOV09M|]OL  AQgQLMymM|emmoobagob, obg 
OMOSIMMZH0O DAghMymygdobogob. odob3g9 IAME- 
AMOb Dabo QHNOIMEMMS Nd, — BOMOL BoHg03Z0LMZ80b 
BHLOBMZMHJEnn LodMo|QMH0.* 8HMQ. MoO@mM go- 





32 39Ogbg@od9 @., 2009. g96do bodomHowol yogo- 
egbo bobg9I90 3695980, o., 285. 

8y608 ghg@odzgo~wo oobodbgwsg gOogogg@~w 
Pgob: s0GgobodQgb~mo Hob JIgmobbdgedo, domgo- 
mob dog doSomoe@ bobgmdgz,69mgdm g0@meog- 


kjy~@ydobmob JOnoo @odoHgd0m0 Z0MOgd]~@yodob 
30b49d0 Ed 060 Mog0@ ,,dboHgm0 DgmobbdIgds0m 
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Z6b8E326 70 |BY@Moe@o Mobbo*, MAME gb do- 
Hmomgdy~@oo bbg-ob 417-9 dgberdo. 

d90@6: GBG § 339-b: 0979 Ieogoey 806@gd0 36g @0- 
Heb gBY@mo@o Mobbob I0g:obo0dgj_b~ob bobow 
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Zo@obe@ob dob dogo bogqymomo Z0MOgJdq~@yodo0b 
Zo@obeob Iogoq@ob dog Z0~MOJdV~@yodob Jd gb- 
Hywmgoob 30e@0b Z.@OoGo~@ydobob. oo” bogoboo 3°- 
Egdobog06 mogob JgZ039d0d0, s0gobo0daQgb~eO 
9)399@gd0Hgd0  go@obeob 03 g:9~E@gdq~@ydo0b 
bopobsomd@gan@ dofdge@goob ZbboOegogmygoo- 
bob*. ob. 0369039: TpaxnaucKoe yioxenve Tepmanun, 
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HH_QMooL oB6H0O, BsaMaQobodH_ADMM YMsgmmsob 
OHOL AMZo0MObL BO_M BHQMNAMMOLOMBZOL QoMo- 
LOHMILDN QYModON 006d Od OdVIZ89d9MOd 80H- 
BoLodHQOEMOL BoOobOod Logmbmonon. 8oMeEo0bL0d- 
HJM) 6oHIAMIMdDS Dgbod~MMd MOodmMZ0g@gdyge» 
OJ69b, MMZMHEY AboMgMod Agnobbdgd0bg, (30o- 
OMbIM|OMoabL B09 AMMbOMZ60~M0 B0bos80MMdg- 
OOL MOOZdIoYMRo~Mg|b0b 4gdMb3930d0) obg 306~™- 
bd@gdanab LAMZN~MdBY. odOb BoMZ0MobLBnbg00O, 
NOQVHOOOIE CaAQMoH|_Mo0doO B060bO3039096 Bo- 
OEMBaLIN|AH (OMHAdHN VE) Oo bobgmdg3myemygo0m 
BNMBOLOIAdHgbEM~Mb.*® 

bobgend93MIq~Mg6M YOOoQMOMob AboMggdb 
093M oMAgZob Agbod@mgd@mmoo, bgmdg3gmMmymy- 
0000 B00OMZ0eDNLENHMH BoMMgZob AoboMy|da Wo 
bobgemd93MIeMVH6~M DobooMbaob doboMmoagdsymo 
VOMOVOZ{QIMYMQOL LodQoemMg|do0. MVIGVO sMogdogo- 
00, YMR9MMBZOL oMAQZ060 Bg9MOgo0o0 00 YydM7b- 
BZNMYMQOAL LodQomMy|oob boboM{{0mMM@, MMA|D- 
MOY 9QM|OL OoOBZOL 938M6Md0BZqVMHMoNM Oo 
BMHOMOMZGbabL OoZdIoyMQRoM|oab LobEMoQnm bo- 
boome@gos.*% 

bobgemdg3M qeMgd~ BNMEodbodHgOMObL OHM, 
(89Md06b098dN 080390, Mo “Vertragsstrafe* — bo- 
b9mMd98M|EM_VOM = 40M) AdDMMMa IJAboMgmo 
BMBHLAJHLALOD BoHdLoBMZM|EM0. Dom LHAEo oo- 
30099960 093M Md0OZ06MH BNMEoboddgb- 
MOb 6950Ld09H0 IBM3QC~MMd0, 00d068 MMO LOG, 
B6MbHOLIAQHO BOMEodLOIHQOEMM BALA gobbo- 
BOZMHogB Dob doghndommy ao06083gHb, MOMAQMAL 
LoZo~MM@]oImMM bO|dO H900Ld0g9HN0 LodOMMdE~- 
byzdagJHaboOMBZaL. Bo06MbaLdNgHO BaMEdLodH|b- 
MOM BOQONHOMb) AgQgdmoad AMoMOMBMb 6g900bd0- 
9 09d0Mb3980d0, NGOLOd AOVOA@0Z0@, AboMgono 
dMHob bbgo Lobob DAgmobbdgd0 oMbyg0moeb my 
OH. Lobgm@MIg{M AM ]0M BoOMEOoLOIHQOMODb Bo- 
6MbH0gM|gd0 BodMObOAD|g00 BOLO 306MHM06H JAgbo- 
Od0dNLMOND. QAMbNZHVMMdS BQmobLbAMdb Ob_AM 
DQIBAM Qoob, MMIAQMAL O30BL BMZo0~Moab 06)9]- 
bgdb Od obgMO D_ZIGNHMQ0NM OHM BOMBoLOd—H|b- 
MM 30ME038b LodOMHMOM|0M08 BVRbJGoob. 3gJ- 
DONOHOMML YOO oVHo{MoyhMagh gomagoygmyoob 
$9MMZ060 AQgLMy@gdo0b 0bdgMgbo.?*” 

B6MbOLdNgHN = BaMEOdLOIDHDOMMbL bobgm- 
BABMIADVIOM BOMEBobLoOADgOEMMbO{OH BobdoLbHg0- 


tiep. c Hem. beprmanua B., 2006. 2-0e u3qanue, M, 83. 
fobHyHoo w&., 2012. gH geopHob YS pbgg@myoRob 
bodommowo, od., 237. 

Jomodg o., 2011. odemgz0b0 wo yo yb3gqgmyo- 


35 


36 
30000 bogqym@goob Jg@omgd0m0 obo~odo, bodo- 
Sowmolb x76b. Nol, od., 139-140. 

Tpummuy JI.A., 2005. Heycroiika: Teopus, lpakruka, 
3akoHoaTembcTBo, M., 100. 
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3909 9M0-9HM doMOMS@ 60dbo@ DAobo 3Mb- 
8MIHQMO bobooMO B393MNbH|gdS. yMRBgeM0 oOb|gnDO 
B6MbOLdNgGHA BAMAodbLODH_ZNDMNM BoMZ0~mobb0- 
H9dgeMNd 00 BMHBMQAQEO DJAQIMOgggNLOMBOb, 
HOMIAMALMZOLIY. oMOL 0BZ0 OMBI60M 306Mb6- 
BOQoMOL dngM.* Bo6MBI@|dgE@N Y3|gMMZ0L 
0ME96b DOL 06 B3Mb3M7HI™D Ma JHModob, o6@o0 
Bgbb, MMAMOL DJObgMZNM03 YO@o ogbgb gob- 
bodsMZHQ7amo B3o06MbabLdNgHO sOMBobodHgdD~MOmbL 
MOJHMdd.* BaEoboagyHo Aogomonmobmgob, bogo- 
Mn39MOb BOMdOb BMa@ ggbob 31-9 AQo~ob Ag-3 
b6o6O~Moab BObAMZ0M: ,@odLoJG7d9CMO ZoMoOIJeJ- 
Mao 6900bd09G0 db8M07Mg00b M7 06g0M00b- 
6MMJ00L MoymM3bge0o) ym3g@oa OMNLABZOL Bo- 
Oorg7d0@Mb Oobogdgo7eMl Ooym3byo7@@o oocbba0b 
0.07 80MGg9600". ,omMb0db97C~0 OO B7COLbIAMOL, 
BO0HI9MOO FQGMIOOL 010300 B080HOMb 80MB0- 
bodgg0MaL gb M@O]J6Md0, MYIZO GobO d933Z@~o 
Oobogdg07@Mob LoyoMQUMO 0M Wo0G3960 Oo 
MV6OG Lb0bg989g OYOU Gbo0H9gn0 MMAdbMH0B30 6900, 
000M 3Z6Mbd@gJ0MOL NddIMoHNI~@O CWob6g9L0 
390 090338900 Ov 6960LG09GH0 GL803L0 MoMgJdo 
d0M0e~n0"*.*° 

B6MbOLdNgHO = BOMEOdLOIDHDZOMMbL Yobmy- 
LO AMOQMS LoOIMAoMo{JmM 3Ma@g bob 625-9 47- 
benab 09-5 B6060M0, MMIAQMNLE 3Bo6MbIM|d9MIo 
MoZOosoMggmoa Lgbbob HboMAgbo doManmo@o 
Oobbob BMA 150 8MMEBQJHHoO BobbodMZ8Md, 
bMADM 0©M9Z06O@9MN HMyg@odgJ300M Lgbbob B0d@0- 
609 boOMAg60 daMomo@O Mobbob 1.5-doa MaOIJ- 
6Md0O. YOOZMS, OMIA 7sIHQ3I@|HHM Aobdmooob 
38056Mb0Ld09H0 = BNMBobodh]gbE®M b00063M/Lo- 
8M9DNHM 8HMOQIJHOOM AMbOMBIOM|) IJAMAbDo- 
969MM YYM|IdM0Z AOQAMIAoM|Mdob dodB0MBg 
8600369™MMZ60O oddoMHoMy|oeb, Mob g00MGB_ bogo- 
MMo dobo OOMY|MO Jgd30M|]b0, — BMboB8HyAC 
8060090009. 

30600M06 Lgbbob bgmMIAgZMyAa|gd0LM06H ANdo- 
09600) B06MHOQdgEvAd BoHboBMZMo 3o6Mbob- 
809H0 BOMAdLOIAHVOMOL Bg@o 8MZ0H0, ALg03bo 
8009BMMoab MO03908g 420-9 AQobewMab Bo0dMygbgd0 
LoboGOH HMM BMM3QALL oH Aggdengoo0, ModM|bo- 
M3 LOM038M YHOooghMOMoob AMABgLMNE90g~MO 
LdgQ00@|AMHa HMMA Jg0Jdbo B3o06Mb6do, MMdg- 





38 boJoomggmoab qdgbogbo bobodshon~meb o@do- 
bobHSogog@ boJdgmo so~ogob 2011 Heob 21 do- 
Hob go@oHy3gghoe@gdo (N2db-409-406 (3-10)). 
boJoonggmob ydgbogbo bobdsHoamob bodedo- 
mojo bofdgoo o~@o ob 2015 Fool 6 Joobob go@o- 
PygaGowgoo (N2ob-1158-1104-2014). 

fobHyHoo w&E., 2012. gHgeopHob YS Zbgg~myoRob 
bodomomo, od., 238; ob. 0369039: boJoooggmob 
Jogbogbo bobodsho~meb 2011 feob 7 beogddGob 
B0@oHYg3g9)0C 900 (N2ob-1298-1318-2011). 
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“LAW AND WORLD“ 


MALY JMMBZ0M LobgeddMZobg~Mab boHIMO8BI- 
Hb AMLbOADMHAMoabLMZOAL. LEMMH|@ 0d0HMd, 3HaH0- 
Bob NALODAM|db Ob Yogdo, OMI My LobodoM@HMnM 
ogod@g bobgm@mdg3ZMy7M|]0M BNMEoboddHgdbDEmMMb 
BOMHAZMYMMOoL OO BZ06MbaQgM|d0b BobNbamMo- 
BOO OO AQgbododoLMOah LHoHMoOMP]dL 0O3BgIb@o, 
LoZgo6Mbd@|70EMM 338enD0E|]bg9600, LgbboL bg~- 
098M9|)00DH BodMIMOG0H]) ObgMa B3o06Mbob- 
809MH0 BOMAQdLOIHQOMOD BIOS 8MZ0M0 Odo@0- 
65, MMA AMbOIDMHOM|L 00M030M389 BooM™MZ0 
BoMmMggge@ma bobghobmM bgmMdAgB:myE~MY|dg00b_ 79.6. 
rQO0MOLOHSZOL* AQLod~M|]dMMdd. d9MOQB0O, Lodo- 
MMoMBbBoMIAM|oob goddg, ,bgLHA AboM|" 30@93 
JOOM O0933Z9MO OMIAMAGHOd."' 

JOOZM, MI 33M 0G|]0900 LObORMEZOMMO 
86003690MMZ060 OYM 98M6Md087M0 8HMR3gLgd0b 
099BIMO909MA HoMHdoMMgZobomgo0b. goMmyacn 
0000MB9 BMHMMI3 IMAMYZMO@d OLIDN 3Mdd8o0- 
60900, MMIAM|SINY Bod0MPA0gg0gmMa 8HM3I@I- 
9600) YMYHZgMYMQR@OB|H Lgbbgd0b BoQBgdob, 
MOodZOQOoHQ0OL 8MMNHNZ WMM3898900M <do- 
6O060HVMdOd, Hab BZ00M3 AMbobm~My|]Msoab gomMo- 
3000006Md00 NDdAHS Oo J38gy6ob AMLob~My|Moob 
LOMOMNSOL BOMZdHI3 Zo0HOLHHMYIO bodbyjeb 
BOOMBOdS. B06MHIOQ0MoOL HoHgZ0 400860 obobo- 
BOO B000E]M YOOAQMMMd9089 AMBADMMNbHEL 
Md IMADIDOMgdeMabOZab AQHN MOZMo3ZNM0 o9- 
8900L dobaggoob, MYIZS MAQMMdOL boMggbg9d0 
MobobyobdIngg H9Z0HNVM0 BoMHodoMOd. DoMOo- 
MD AMZ0M OL ObHAMAL|QdOb MoBZ0b BOdb0O bo- 
JOMO OF OMMIMO OYM 0303H0 Hgaqmoiyogoob 
B0MZ0MOLENGHQ00, MYIGYO Job 9QQdHO B0d06 Qo7- 
HOMOJOMOS, MIZO 8BOM3JHHaLS Oo BOMBobLod—H|b- 
MOL BM6H0ZHIMN B0603839M0 OobgbMg0MOd. 


3. 80Md0b0dHIbMMb CoMNBb3NbI 
od dI6I8IONL 6N6080MModo0 
B0CI693IHNMId00)0 DCLMIMIANL 
38HMBILIN 


BO©OMAbLoSQaMgoob bobdAgdObL bg~mIdgEbYy~MO0- 
bod Od 3OMIAMbOBOGOAL B0860O, oY30M|dg9~ Bobo- 
8NMMBOL BOMAMOOAJHL LobodoHHMM, booMd00- 
MHoymM My Logo IQAmMy|oo0dMbomo 8oHab/MMad6Mb 





4l bodod gdm Jdg@goom0 bofdoobodob 3O0(K0- 


3Zobogo0b ob., dodomogo o., 2018. bgbbob by@d9364- 
egdob yobeogbo bozobmblogs@moa G9aymogogdo, 
boH3989d0 @o SgZ,mdgberg0g9d0 (Jg@ogd0m-bo- 
J0HMMgd4030 sbo~@od8o 936M89~M-JoOn]{mo Zo- 
bobdegdmodob Jobg@3g0m), [Oogy~@o beoJae- 
4eo-bobydobs6o  bodGeodo  bg~@dobofg@mdoo 
B23gobo00b pbogg@bobogwob s0d~mommgzodo]. 


dog BoMgd|IMa Zo.Ooby3ggbo~mgoob aBaddHaMo 
OMLMIEM|odo0. L63Z03B30M0Q, ,,ubi jus, ibi remedium*“*2 
ModMNbAMHON Agbodygobo gbdnNobgd0 B9dIMoMbNd- 
HADL: ,OM3O 306Mb60 VQ |dob 0deEn|g0, 00 0d0- 
39 OOML 0d~Mg|Zo Jobo Od3Z0b LOdQom™Mydodob.“ 

bodoMOMy|0M0g8 LobgmMIAbAQMdO oV30MI|d- 
MOD ModoHg0oMa ogMBghob oMbgeModo, MMA|- 
MZ LOboAOMAMML 306Mb09M dom@modo Agbycn 
BOOdHYZIHAM|SOOL 9BIDHIMOO Oo 6030900 Wo- 
GoboMH$Q00M oOMoObM|YaMg|ob. , VOLIADMMMOM B0@o- 
By3ggGowgoob ombMyangool JbMGbZIMYMRo Bo- 
Modb6H0MH9769MdS 306Mb60V LO{60O@bbH30 6MMHAJ000, 
MMIAMI0NG dgo~@Ma@gegmgoab LobLod0MMMOML, Bo- 
GEMNGbML oMLAAMIJ60@N B0@cby3ggN0~@Ig60"," 
HQMIAQEMNLY OLAM Qobobbym Zgo0~mea@Jdymy|ogob Jg- 
03030 MMBMMGOO: dAMNMOON 06bd, bO8MM39- 
OHM LoMEg0gEMO, BOMEodbLOdDHIOMMObL Oo 8HM3I9- 
byoM@|MO boM$S900, MMIAQM LY MoZgab BoHMAM|o00b 
8HME39LdO, 9RQIIHIMO BMHMMAIAbLSQEMQd0OLMZ0b 
B00@od Logo. 

rY00OLMHYM]OM GoHAM|ovoMo JAgbobgo~ bogo- 
MHNZ9IEMOL 306M6d0 OodggdjQm@moo boM3Zg960, M~m- 
B9mM03 doHo0gMb Ygbob 8HMMEBgLOb AMboboE~My 
BoboMHgb, QobbogyMMH|d0M — BMHQ@OHMHMb, HO~r- 
BAMbIy bodOVS{gHM o6B0MODGLEMMY6Ob B0™Mag- 
09M) Boohboo. 

QaMZgM LOW, OMbobNdGHoOZ00, MMA Bo@o- 
Byggbom goad oMbg6Mdd YOR g~MMBab oH bNdboBbL 
Bobo oOMLHYM|od0b AgbodmygdemMoob, 30600@06 
bdaMoo dgdMb3898900, MMO QL B3Mg@MN2HMMHOL 
BMHDOMZGOL MoZdIyMQRomygdobmMmgo0b AMZomob 
JMbgd0 06 0H oH ab boZdoMabo, 06 Dob MOM|dgCDO 
608HO LboOB{AIMM|o00d0 LogHMHMOo0Y oM BooHhbOd. 
B06bo39HMMgdgM LOm~HM|QEM|bL obgAM OHM oHo7- 
BHVZ{QAMYMR IMO AMMOMZ6o Jdbob; MMaAMHME 
Bgbo, bogagmo JAQHgLMoOod] BMHQMAHMML Boydo- 
MHMM]d9MO MobZ0G 380 oggb Bo6ggmo (AdMnb~- 
300 MO9B3ZIIDN, AMZ0EM gb OM Qoohb0od Jmbgdo, 
bg9eMQobO o6 Logo bobob oJH0Z0, MMAMIMDHd3 
AQWLdEMJdANMd AMMbOMZb0L MogZdoyMRamy|dd). 
obgM 09dMb393000, BHQMoHMMYMO IMMOMZ60b 
ModZ00YMRoEMV00 0L9Z AMBZ0enab ,3gn0GE@" B9d0- 
B90 OOIMZNO|J0gMo. 

BOMBOLOAHJOMObL DOoMo0R3bg0bo Oo Jg6y39- 
Hob bogombb oMgangcamgdb ,boombMymMygdm 





42 Thomas A. T., 2004. Ubi Jus, Ibi Remedium: The 
Fundamental Right to a Remedy, The University of Akron, 
<https://ideaexchange.uakron.edu/cgi/viewcontent. 
cgi?referer=https://www.google.com/&httpsredir=1 &arti 
cle=1208&context=ua_law_publications> [18.10.2020]. 
boJoonggmoab adgbogbo bobdohoamob 2010 
Pook 4 oobgGob go@oHygghocgdo (N2ob-856-1142- 
09). 
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BoMAM]b0OM0 Agbobged" bogoMOMsggmomb Zo06mMbob 
25-9 AQo~mob Ag-2 87bJhHo. BOMGOL OobsMBOGNOS 
DQIMVEBbooMd: 00 BoOodByZghoEM_g00Md OMLHD- 
Mgd0abLOb, MMAEMAdNMOY BoMZomoabbobgoygmoo 
8MQDONHOMHaL AMMOMZ60b BHO dJOMNMO Mo- 
Hbod9g LoMagdM@ob o6/@o LoVMogZ0b OoMoGRbg0b 
09DIBO, LOOMLHAY|M|0M BHoMAMY|b0b MobBygoeo0b 
MMONMH Agby@g00 BMQMNHMMOL AMMOMZbo0b 
dNMAMO@ Mobbodg LoMEgoM™moab o6/@o boVMog0b 
MOMN30OZ0, BGOMOd LoZo@obobo@M AMMoMsbob 
099M0393900L0. 3B™Q@MAHMHMOAL AMMbOMEsboOb Jdo- 
Momo0@ Mobbodsg boMeEgomob o6/Mo boVMog0b 
MOM0(30Z0 B0BMd9MO|JO 00 OMNMDS, MMO QbLoGY 
OMLHIM|dab AHMZHyMO 60VHE 09 306Mbob 35-9 
BQVOMOL Agbooodabo@ OoyoMyYGgob 3BQa0HMMb 
LooMLO 7M |0M BAMBI. 

r%Y0d0OLMHYAM]OM GoMAM|d0mMo Bgbobgd" bo- 
JoOnggmMOb B3o06Mbob gb 6MMHdAod ZBo@obnbsZob 
bogoMMgob. LoomMbMymM|gdM BGoMIAMY|d0b 8HMEBI9- 
bob Mobygd0bM06089 By@goo0 bobgy3o0, bMenm 
00 090Mb3g930d0, MQ oMbMy~My|dob QgHMMBZbg~O 
009HM oMbM|aEMgo0ab MMIAQMIAY O0d0dM3MM)- 
09LDN BOMQIM|ONGH Bo0dMIdO@NboM) 39M ydMyb- 
BIMYMBL ZoOobyZgbomgoob ombMya@gdob [do- 
BOM, HOY Mobbob Bo@ovba@|Zo0bgd00b Agbobgd 
LooMLHO {Mm |0M BoMAM|do0b Mobygd0@O06 2 Bob 
B060080E0DM00dN 89M OOZIOYMHIMOdS 3O%QoO0HM- 
Mob OMMOMZb6o 06 0Gob B00M, OMI AMZo0a~gb oM 
BOOHH00 JMbH9g00, MMIAM NIMH Aghodemgogmoao 
BOOOH|]|Z0b900, ob98d MY BdoO@ocbyZIho~mg|dob 
OOLHY{M|d0 AgRdEMg_0gMdS MogdgmomMoago eao- 
MgdIMgo0ab o6/Mod LodoMMMy|dM0g0 bogydg@mob 
800M] BOHQAOOHMMLD OoVoM|Vbgob LoombMymMy|gdm 
QIMHYQI@MbL, DMM BMHQ@MNHAMMHD, Mogob AoMo08, 
(,LoVMOZ0L MOMNZOZ0 BdQ@MdQIM@|00*-b Hhobobg- 
MOO0H B0MIO060H]) FBOO ZoMea@gogemodo (30- 
OM) JQBMgo0dmboeno) oodMAdgaMb boVMog0b 
MdMH0(3030. boMggdb BoMAMo@agbb obo, Md bo- 
OOMLMH]MIOM 306MHMHIAD|V0MMdo0 oH 0M JBIMO- 
gob LognMbb, ©MMo@OoH Y6Oo AMbea gb bobJ(30- 
Ob 00MJdgM@]Jd0, MMI 0H0Q9M0 BHMJZ0M 00089, 
MddOJ60O 0EOMABNZIMO Og6g0d0 ALadBbLO 30 <Z7- 
CMO(300. 

ddMoM0@ bLoMHYjagb Jdbob ob, MMI boyMo- 
BOL OOMOGHZS 9380 80MBOBb OQHOMNA~ obH9- 
Mgbb Od DAboMgb, MMAQGMIY LoomMbMyM|dm 
BoMAMQdOLOL 39% Dgd~M~M AMMOMZbob ModZd0YM- 
Q0MgJd0, MMBMMEY Bgbo, Logo B3o6MboagMO Mp- 
L_AMbLO BgdDHAMIGO oOMOM QgJbgoo. gb 8MMd~M|_—d, 
BOOOLOHOOOL BoOodbOgmobogoab, Logo@Mobobo- 
OM Z0EMOMOgdVM|]090b AgbMyAM~M|oobob, AQHbo- 
89000 LOMHQMOL B00Md6389303 JDghod@mmo 
Bod@gb. =, L0B0M@L0D0OM = 306M6d@970~™Md00), 


BOMBOLOAGIOMODL M660 MdZ0L0 0MLI® 0M G0- 
0M00890b do6ME@gd69@O L6IME~MODL 06/Od B069- 
I~@o AMALbFMHIJ0NL0M3ZNLV BOM@ob@NE~ Mdbbob, 
O0MB-ND OdL6d9BON Md9M3090O0L Mobbgdd0 0H 
89006900 OO OMB-NM O00IB8Oo 0 JIBIIOI- 
000900 (L008. 3M@. §161). MYI3Z0 LoJoOmggc@mov 
LIB0MOLODVOM BHIG030, 9380M80b IJ39gYg6g00b 
OL803U00, ©MB-0M Od69B3gM@0b dabbgd00b0Mg30b 
0606030390 ,6000@30E" Oo ,QLI38OM 3NMB0L00- 
dgbcomb“ 0060960". 

0939 JOMod 0M3Z60dHMM, MMI LoombHymMygdm 
306Mbd@|g0MMdnb 25-9 AQbEMab Ag-2 8yHJHdO Q@o- 
339300 DBoMaM|gdge@d LoMagdcnob/boAMog3Z0b 
MoMo03og0b Ag6y3gH089 Oo ood AQAQM|00DBD. Jg- 
LododoboW, oMbNdHAMo AVomob AQMM| Bobo.@o- 
90000 oMbLgdIMO Hobvb6gHo boomMbHOy7mygdmM Qzy- 
@B3Mob MOodsMybgd0b A_gIMb|ggZ0dO LoMeagocmob/ 
boqgMogZgob MoMaGBZbgZob BoaQMdgM|]b0Bg, AgybLodo- 
8M00d0d 9MHMIoHQMOG.*® 

8HMQY. MoOM JgobHQM0d saMEAodbLOIH|ZD~M~- 
LM6 BNIdOMMJ60M oOMbodbHo3Zb, MMI MBN IM- 
B0Egb QBobobbyMoa@ oM AgRdEMad HogabMo0 go- 
MO|0NM|]OL AgLMy7EM|od0, Dob YBMO~ AQhHowO oM 
dggIEM|0O  BOMEBodbLOAHgOEMML BoMoHbO3, Mob 
B00M3 BOHIOANHMHMOL IMZMIM|AMdd oHoQHaM 
0H JdsMOQLM|]d0. BHQMOHMMOL GoNb0dg Weob 
98089 9MBZOEJ, OMIQMIOGY 9839 89MM Dgbdem~ 
B0Meagodgegoab AgbMyangodo.* vd@|bo0@, ,booM- 
bHIM|]dM BoMAM|d0oM0 AgbLobgd* LoJgoMm3gmamb 
306Mb6ob 25-9 AQbenab A9-2 HoB6OMO MB 30Mb39- 
Ob BobVOQ0gRgIgIEML HMBVoObL. 00 ByMbOM, YsHo- 
0600 LOoZo6MbdM|70MO Looby, 3N600M6 o~m- 
LaAaM_00b BHMEBQgLJOM|MN AboM) VoM@o oymb 
B0dNMHIMO OS JOMAMbHOdQdQEMO. BNb.oMdADMy|S 
099M03930d0, BMHMAoMO BMMadsaAMMods IAM|QED 
0g 8MMdmg|dgob 6oMAMIMOb. 

BNMBObLOIDHJO~MOL bAgMAIMM|M GoMnGBbZo 
8MQDNHMHMoLMZAbL DgJdbo~M0 bg~MBZbyAM0 ooH0- 
9M00, Moboy dboH] MmMEMMEY Bgbo, 39 demgab. 
BMMGOL Oobobgbo, AodsobdodoHMHM QM VOOo oymb 
89M 3389IMO bOZIMOLd3Z96, IMGIDIE Jg_dMbg~- 
3000 30, gb BMMIAD oBoOMOEN|dL AMBZOM]bLoY Wo 
BMIDONHOMHOLOGY, MMACMOL IMMMONBON Mogomoo- 
6950b oMbMyM|]d08g JobndAQeEM|AMO 06 Agbodeomo 
JOIQOOLOO. NY LOoOMbMymgdM boHIA~gdob 80Mm- 





44 <http://taxinfo.ge/index.php?option=com_content&task= 
view&id=8825 &Itemid=105> [18.10.2020]. 

45 309980080 0., JROwogQ~o b., 2013. bofomoggmol 
boo@boyq@ygdso bobggdob Jodobo~@ec, Joooyw@o 
boo Mbo Q@~gdE bobjgdo GF4m38bq~ Eo bog@mode- 
Hobe gmbogJbggodo, o6., 216. 

dobHyHoo w&E., 2012. gH geopHob YS Zbgg@myoRob 
bodomowo, od., 235. 


46 


“LAW AND WORLD“ 


BgLdo QoddMYygbgdVEDN MMbObdN|gd|g0N LoZdoMoabo 
oH OMOL BoMoby3{ghamy|sob oMbobMymMy|gdemoo, 
BMQDOOAHDMMOLMZOL LooMbMH|7M|]6M QVAMBZcob 
MooMybgoob JgdIMdogg80d0 bg~MdA_MM|]D soMAd- 
LoOdHQOMODb 00MJAVM|00 OBMb AMBEM|oIMd Oo 
00 BMMIAOL VFOOZMO LJoMO]Jdo0 IMMNQNZNM|d0, 
0L93 Od 093, DdoMgMod AYMgdgoo0b 1060d0MbM- 
809HMO Ood3Z0bL DodboM, 306006, ,ombMy@My|do 
JOOS QYMHOOMOMO]L boM|QED Od M06d0dO@9N38MH]O 
bodoMMmMg|0M08 HoMAML, M©MIAgMIOLLy Bgo692MO 
0J6900 AboMggdabo Oo AQgbodg soMOb YQE~g|d0- 
AMbOE|d0, BoObJbobAggo@MMdd Od Y9QEMg0g9d0%, 
bMEDM BQIMoMbaDHAEHON MgageoyandbMgZab omM- 
LAHAEDAOAL BHMHIO]VdMMdo0 LogdIoMabo@ Wp|ho- 
MIMO JYOOo oy, — 8BMHMEBgbLaL BodgZ{0MZ0~MgM- 
O0L, 8BOHMZOMBOMAd0@OMdObY Od 9RgIdHQMMdOL 
JOMYOZIMboyMQoo.*” 

30600M06 oMbMAM|d0 ByM~MOLobAMdL Lodo- 
HNM60 LobodMHMb, VRAmygdsodImMbowmo 8o- 
Hob Zoo@obyZghomM|o00b LoMgdMMy]ZOM bo60edO 
M0OB960MN Zo0Mago0gmMy|d0b bLobLMy@Mg|do AMYgo- 
Bob, DMOMAIAbLoSQEMQ0Ob QodbobMMLRNQM|OOb bo- 
6OMMdob, OL LobgMIABNGOMb AbMoOMH oMbOMZbL 
QIOOoOAVHHOM]M BMHHOOMMbo Oo bgmMdIgby~m- 
0ob, MdMB6 Bgd0bdNgmN Bo@odBY8ghOE~M|d0b 
9306 LME309000 Oo ObOb0, MOMBMHRG Bgbo, IMQmo- 
06 306MbngMgd0b oOMEM@AJHob. 8NMEo0bodHgdbeMMb 
obgMON OoOHoBgbom 30, QogHoo Mmd boMeagogemb 
0M B0603Oo0L LOMOd8M YHHoQMHMoab oHY QMO 
dboM9. 


4. bobodohM@NMM 38ho0d0080b 
B068Md0CISIM) sb0CM0B0 


bogoMOmggmmb MMB0b9MON 306M60 _ ,bog- 
MOMNM bobodoMHMmgod0b Agbobge" d9-7 AQbe~mob 
80MB9M sy6dhdo0 oMbodbogb: AMbodoMMMy| 
QOIJHMSMnZ QoMgIM|gd|QobL ogobgdb Oo BdMd- 
BygghgomM|d90b OM|dL DOMMMD bogoMNZIMmMb 
BMELHODAGOAL, bogM™ModmMMobM bodoMMmob 
LOYMZIMMOMD oMNVM)dIMO 8MNHZO8gdOLO Oo 
6MMAgJdOb, LOZod B06MbHgdab AgbooodnboW@ Oo Mo- 
30L0 00608060 MBAQ6ab Logyd3gmMdB9g. 

bogoMmgge@ob LodIMgomojm B3mMa@ggbo bo,v- 
BoHob MogabAQengoob o6nggob AMbodoMMm||)- 
Ob B06MbOb QdbdoM—HQ00b 8BHMMB39LdO. dom YO@o 
0L0MB90MOMH 00 M0Z0L9QM|I50M Od JR300M6, 





47 See., European Commission On The Efficiency Of Justice 
(CEPEJ), Strasbourg, 9-10 December, 2009. Guidelines 
For A Better Implementation Of The Existing Council 
Of Europe's Recommendation On Enforcement. <https:// 
rm.coe.int/16807473cd> [19.10.2020]. 


Md YMZIMO 306Mb60 My AboMygoMo 6960 39M0m- 
LobMabagMgdabo Od LodoMHMo0obMdob 3ymMboo, 
LMBZNVEDYMA OO AAMMoMy|Ha LhobMoMmgo00b 
BOZO OLENHQ6OM Bo6d0MHMb.** 

bLodMgomMojM B3M@ggbob 420-9 AQbeEMn JAM- 
bodoHomg|bh oMggyMogb WobsMgGoImMo IB@o- 
oodMbaAM|d0H AMobO@NHMb bobgmdg3m ]M|dM 
BOM OJOIM|oM Bo{ghObL ,QoMoObL0HS30"; LOBo- 
830MOO MMI OMAZo0b, ODO DgQQoL|00, 3B06MbNgMO 
Md BMbNBM|YEMnd AboMgMd dngM Bobbo6MZHyj@mo 
BNMBoLOAHVOMOb IAMYVMMO0 OY, — JB06MHOM Oo 
AggLooo0d~. 

LobodoOMOEMM 8HogJH0Zob o6oeMmnds0@ob Qo0M- 
BMNboHy, BnbodMgd0HyJ LHodHoodg AQdoMmdobob 
B00M0389M0 M0d@g96009 Db0dZbgeEMMBZ060 B0%7- 
8M]Jd0, MOY MOodoboboomgogeMno BNMEobLodgb- 
MOb 06BLHOH _hHOLMZOD: 

yo0JOOn3ZIMOL L6AMJOMoIM grog bob 417- 
418-9 dnbEM|gd0U BobdoOMLA@H BodMd@0b%g, 
BOMBOLOIGIOMAM bdGOdM0@Bg6Lb b009C~MIR3ZH7- 
90M dMMbM360b dgbH@y7~Mg60L God0MHM Abo@oab 
Agbod0dG0bO Nb6HgM@gbOb 78BO7639MYOQGOL LOd70- 
™g00b, OMA@ODL Bo@ob@N) Zgo~Mmeagegm@ygoov bo- 
MAMIM6S OdZo0gdoMgogmos Lobgm@Mdgg@ygamygoom 
B0MOJ769MION OOMHM3I30LO6. BOMBLdgb- 
MO g930LH@9d60 dboHgb 086 OOM NOH, OM@]L6G 
JOO YOBomaye GgbMHyengoymoa OoMogggawo 
BOMOIJOIJLNJOS — 08 Boem@gogagoob dghHyag- 
000@9. 

BOMBLOIGIOMAOL MO_ZbMdNL B0bL8M3M0- 
LOU GIMSOMIGS 94BI3Z0 O©00M@]96009 Bo0M@gdMJO0U. 
00 GOMOD: 0) GOMBOLOAHQVOMOL, ©MBMOG L66b- 
JGooU boboomal 6969 0bLAM@ygagb6Gov 97693000, 
M030006 SOGAOMML OGdHg6NM Zo~a@geygaygaooab 
©O000M3930 307909090900; 0) ©oHM39g3g0U Lod- 
CNd9LS OS AMBIMMOL OS ZM@g@0HMMaL6MZOL 
69OdMIJd60~M L6GOAMbOL bMOLbL; 8) 30~™Hg- 
d9oMgo0b 0©00MHM3930 BOMOL d6Momg|gy7@osav bo- 
obbU; ©) GOMBLIDIO~OL QVbJ3O0L, O0330U 
030V 00300 80060 06080970900.” 

BOMBLOIGQOMODL Agqvd0dM60b 3Ho0hg@0g- 
BOO, YMIL ZMO3MHIOIE? Ggdb3gg0d0, Igodeng- 
d0 HOOMZ0CMODV 0L9M0 BO0M9IMIJOIGON, OMBMMHN(300 
b9emdggMy~mMgonm Bo0M30MnNLE0H907MN BOMB0- 
bodGg0MOL Aggbsd0dMO BoMoMn 8HM396¢0, 
BOMBLOIGIO~MOL Mdb6b0L 06003690%M3060 Bo- 
OvgGgoHg9o0o0 Zo~@m@gon7aygeaab dgqhOy7egommMoman0an 





48 30d0Z0d9 3., 2007. gqgnom@obobeoboggb0_ boJo- 
4039~MOb bodojomojo greg bob Jobg@30m —0d- 
LOGoJg00 oy Joddge@o bodshnmow~o, JoOoyw~o bo- 
JoHowmob dodobowsga, os., 58. 

49 mdom@obob boodgmogoem bobodomom~mob 2013 feoob 
3 ogmobob go@ohy3gggoc@goo (N228/2838-13). 
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B00M6399e~ Jgvod~ME 600689, 3o0e~@mIJo7~@M|60U 
AIVUMHAMIOMOMOL 0568OdM3Mbd Od bb30%° 
MVILBO OJOB, BOHoOHOZoOL oAbobyAMgob ,dgqgbooo0dm- 
bob 3H0bg9M0900%,°' HMod@|gbo@o0G3, ,LogJoMM3g- 
MOL L6AMJoMIM BM@JgILO 0M 03Mb3MgGg0U 
00 B090M906g90b, ©Md9MOd 0b90390MMd0d0 Ao- 
9600) BOMBLddGg0E% Aoohbgge JDg7gvsdsdMEO 
BOM O". bMOHBaL LAM|IHAIMIMO oMBAMNGDM- 
0NM0H Bdd0MIMNboHy, LobodoMHMEmMb JAgQdmoo 
bogdab GoMgdIM|d0OMoO QoMZoeMaLBNbgb0M Jgo- 
BBNMOL AQQLId0GMO AoMoMn BaMEodboddhgb~Mm*, 
[QISMOdQLOD MOdO—H]J00 06 DOMOMYS0: MOY MobMob 
AQQLoo0AMd BaAMAodbLoODHQgOM, bod0BMM-93Mb6M- 
8089 80MMd90M06, LobgmMIgZMyAMg0M IMMbM- 
3690006 My LOZ] 0dNHMI Bods06dg5MbOEMOd, 6EM- 
MOL AQAHOO LAQMYQo, Momo Job.oMLMdM0go0 
B0600MH960 LoOdDDMHoEMBoMIAMY|d0b 8HMMEBgLdO 
80600Qj7000@Q OJbgb Moy3Z060~m0, bo7ggngb~ dgad- 
0393000 30 — LOHQAMoO BodMNMaGBOMb. 

dg0dEMVdO AMAZ0bL, MMI AboMygMd o038MbE- 
809H ModZ0LAQVM|]60dO, BoHboBM3ZMHMH soMao- 
LodHgoO~MOMbL MHOJHMOd, LobodoMAMNM HoMg380b 
VQBMI|o0IMbamMy|dogM boMsgommodhb, MYIGRZ0 obg- 
MOON BodMboZmMobo AbMEnMa |JAod0b Agod~@my|do 
OMbLAOMOO|L, MMO LOY soMEobodHgd~m~ ogbg- 
0d ,dggL0d00MO AoMomo’, 069 ©ME@ gboy 380- 
BobLodHQOMObL MOJQHMd aMbogM|E HoMAMY|db 
BOLG@gd0.% 30600@06, LbZ-ob BobgM@Z0M Qo69- 
Hoga oHo00, MIA AgdIZOM|gd0b Agbod~@ygo0mMmdo 
bobodoOHNEMb AdMMMO AMBobybab (AMZo0~mob) 
009 obgmo IMMOMZb0b Moygbgdob 49dMb3930d0 
093b, BNDHOBL gb, ©MIA bobodoMHMEMM a0Mo06y39- 
Hom@mgodoab doMgdabob AboMgmMo 8MBoaGZOObL Jdoybg- 
MOZ0O, 00 OL8gdHIO MogabgqQomoo.*? 

LoZobo0B0M LobodoMMMM 9MO-gHM bogJdgd9 
BOOHH|AZL, MMI MogZobyQomo Od bodoMMmoobo 
LoIMAJoOMo]JM SHYHZOLO Od 938M6MI039M0 MoZ0- 
LIBM|d0b, MMZOHEY BMbLHoH _GONHMO 38H06G0- 
BOL, JoMVo3ggMyYyMQo-Mgomobgo0b obdgM|gbLg- 
00 AMNMOMZL BAMEodbLODAH_ZDMOL gBobo338gMabo 
MO BYoJHMdMaZgo0 MO QHMdab MobodMIdNgMygdobo 





50 boJoonggmob 7dgbogbo bobodomow@meb 2012 feoob 
28 @e9390d40b go@ohHy3ggqh0@gdo (N2ob-1560-1463- 
2012); bofoSogg~meb ydgbogbo bobodshomel 
2014 Gooob 16 doobob go@ofygghocgodo (N2ob-1200- 
1145-2013). 

51 3dobod9 0., 2003. bodado~odo boIGnggbeo bodo- 
Hoomo, 0., 43. 

52 Igbbod3g0@0 J., so0@gobo0dqgb~m — HQmMoy~@o 
b3gJagd0, bobodsmo~we sho 4030. <http://www. 
library.court.ge/upload/pirgasamtekhlo_k.meskhishvili. 
pdf> [18.10.2020]. 

53 30 4d9bodg b., 2017. bg~dg26gm~mygdob mogobyqQ@9- 
d0 bododo~mo)o bodsomo@do., od., 284. 


Md AboMobLoMZob MOoZobMgdyQmo sBoMeEoboddgb- 
MOL MOJEMd0L QMbOZH|M ADAgboododabmodob 
doHomo0@o = bobgmdg38HQM|IdM Wogoeoobygoob 
MobbobMo6 DANDoMM|gdb0d0. BoMMoMod, DJAQMo- 
6Hd970gM BNMQodbodHgdbED~| Agbodengdogmnd o~M|- 
BoHQIOMEO]L AMLO~MMOHAM™M Bobb, BoQmod oM 
VOOS MOONMMZOL LbgMAABZBMHAM|d0b DboHgoo Oo- 
HoOLEMHMOOLS Od bgMIA_ZZMHAMg|d0b soMMdgonb 
LodoMMMnod6Md0b 806308900." 

bogdob = =aobdbagMZggq~IdO = bLOLOD0M MMMI 
9OM-9MO bogdgdg9 AQHo@ LonbgMQgLM 0MeaI09- 
6H0 BMNdZ9MODS Od DOYFHMNMS LoIMAoMo JM 3m- 
@ggbob 420-9 djomd9, MMAMOL DobooMbowob 
B0MIAMNGH9Hy, LAMIARZBMAM|00L Woa@godabob 
BooMQg0b YQRCM_doO ofg8M, AgmobbdAwby|g6 go0- 
383990 MobbabL — BoMAobLodHgOMObL BoMobOd- 
89 00 09dMb39380d0, MY AMZ0~M_) oH JAgobMH7- 
Mgob 06 OMdS9MMZ60O AQgoLMyM|]db 6oZ0bM 
ZB0MO Jd JEMQJOo0b. LoObLoGOMHMMIG 0Mb60dbo, ©MI 
BOMNDM]OVEva Mobboab MOQJHMSoabL gQoHbo8M38Mob 
3806M60@969MN DAboM|gMS JAgMobbdaAgdob dBoo- 
6OMdL, MYIGO oMb0dHQAMO of HodboZb, MMI 
BOMAoLOAHQVOMOL OoZobMgd0HM BMQMNHMHMDO 
0MdM0608Md09MSO MNWO boMegogeo dooMMb. 
0009600, 8oMAdbLodHgOMab MO]J5Md0 4997dM7- 
M030 OM OMOL. LOLOGdOMHMM JAQMy|d0dMb0- 
MOD, dQdIBQOMOL 080 OodBZob BMb{3mH]gHIMO Bo- 
90Mgdg900b Agbooodoboo. 

OGOLMOG6, QoboOMZ0MoabBobgo0gmoo ob B0%7]- 
8M]9603, MMA BNMEobodHgdbDEMML DBOdobO oMo 
BMQOOHDMHMOL BodIMNMM|d9, 0M009O MoMMI9- 
JMO YQM|d0L oMMAIJboo. DJgbododobog, 380- 
MAobodHgQb~MM YOOo OYMbL yOZI@ 3MbsMghaG~w 
099MO393000, BoeEMa@goym@mygdsob OoMMsZ9Z0b Oo- 
608Md0Q9HMN OS BMbHbNZHY|Mo. BaMEAodboDH_ZD~MObL 
MOJHMdOb AgbooodobMdob Bomg0mobbobgoobob, 
LobodoOMHOMM 0b9O3Z9MMB0d0 AM|dL 30~™M]d7- 
M|00b MOMMZ9Z0b bobooMb, oMbODHAMOaD @ao- 
8M6399~ Bobb, Job MoboQoMaOMdob, JboMgno 
QO6d6LAM BMOZMIOM]MOdh, IMbOMAQMaL 93Mb6M- 
80389 ObHgMgLL, Logo MdngdH_IM GoMgdIM|dgOb. 
boZobo30M BomMo dd, boJdagdg Neob-459-438-2015 
0MN6NGHS, MMI BaMAodboOdHAOD~M GoMIAMoMWeEgbb 
B0MOg09M|]d0L A_gLMyAEMgd0b BodoMM DBAboMob 
Agbooodabo obH|gMgbLOL VdMVOZgmMYMQObL bod7- 
oMAoob, MMAMOL Bo@obO@ob Zo0Ma|JdgmM|d0b 
59MIMIMOSD MOdZoZdIOM|od Md Zo~ME@ Jd Ieg|go00b 
M0MMZ9Z0LM06. 0dOM|60O, sBnMZoboddgbemomb 
BMHOMZG6OL YYM|d0 BOMQ@ONHMMD yroRgmomsBob 
B00H600, DOQOAMOZ0O OGObLS, BoH0YoO@od MY oMo 





54 boJoonggmoab qdgbogbo bobodshn~meb o@do- 
bobHSogog@ boJdgoo o~ogob 2010 Heob 21 03- 
Somob go@ohy3ghyo@godo (N2db-1469-1403(3-09)). 
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806 B0060. ODOLMBZOL LogdoMabood goemeagdqm~m|- 
0OL MOMMZ9ZOL Qogdob oMbgdMdo. 


@obsd360 


M060099DMMZ9 bLodMJomMo§JmM 3Ma@ggJbd0, 
BOMBoLOAHQOMOL obbHoOg_wHaL LogoMMg|00 Wo 
BOLDHOHN BoHVLoBMZM|MoO ONMOdS Oo Job @o- 
HLOgIMMHy,dyjewa QYGJZ0o Boohboo MMHdOM0Z00 
BOZoMa@|dymM|dge =YMMAGMMMd|g0d0. YQMoo 
dbMHO8, OL OOMMZIIMO IBmgoob gBIdHIMo 
OMLHAQM|dOb DoMGH0Z0 LodQoEM_d00 Oo AQMM| 
80M03, Bdd0QMMbaM|dgen0 bLOgbo~mo, MMI|D- 
MZ bg~IMIAEAM AboMgb AMYBMEa OL MonggZob 
BMOHMoghoM BoMg0mMobb0bg0gma B80MMd900, 
60600MdO|JB DQIMO3g930d0, Bobygbobdagd@mmoob 
0Z0MHO MoZMosoMZgemMob6 Ag@oMyge0m, d60d- 
36900MZ600 ModddNIO|oo. 

BNMBOLOdHIOEMM B0O@M)7 h3960da@yg oMbygoyg@moa 
0OHQH8HQHOGOOM IMOMBAZOd, 069 LOZg0g30M0@ 
Md 3HNJ30M, BOMDob LAOMAIHAM]AMO 0Bg0NM™)- 
6d OO DObooMLOdMHnga AboHg Wonb3gg6gdMO@d, 


LOZIOMO DNDN A6oO Bo000HMod GALMQMoM bo~mbao 
36Md09M 90000. Od MMI oMd Bobo 98MMYGBZNVMO 
Bo0MbL3ZMd, Qd06Z0M0Mgd0b BoM0dAgHMN OModoM 
JQBZBMICMN OoMAgoMOd. LEMM|@ o0d0HMd, 380- 
BobodHgbEMOb JoMmyQm-aghMdobymoa AM@|gemob 
dgM0MHgJdo0 LobobH|gMQ|LMd 4g3609H-3MddOMOAH0- 
B0LOg0ab9 MY 8MHogHOZMbO NQMOLHQOOLOZObLG. 
M0d@960@03 GBG 036Mdb bogdoma bonbi9- 
MHgLM obLHoH IAAL, — soMBoboddgbeymb Bo@ob- 
Mob AgsNMgdob Boma goyemgooab AgglMyeyg0mo~m- 
ooLMZOb (§ 340), ob9389 BJQNGOZL BHAMEBgLJO~M|]mM 
HMMIALOG3 (§ 345), OMAQEDNLY OHZ03900b H8N0MMOL 
Bo60Bb0Eng00b Dggbgdo0, LobAyM3g~Mo 0Jbg0MO@Od 09 
BOIMYMOOIM|]OOL Bo800MJdo0 Od JOON] 306Mb6- 
8O9J0EMMd0GN NABMH|IQHHoOGOS. JoMMYMo 306- 
FADMJIEMMdALMZOL gobHbogyMMg00M Lobomege- 
MMS agMdHb7EMN LodOMHOMobL BgIMbL|gbg0g@~O 
IMO QML B0000MJd0, MoMd AboHMgod ,ymmn0g- 
HOIMMMONGO GobolbboH 8OMZOMbBNM|)d0@0 Qodb- 
OQbL, DMEnEH BNMEodLOIAH|gObEMMI LOOMMMMO Jgo- 
LOIAMOb ob BY6JGoo, MobMBZabogy oMbgomdb ob 
B0OMHIDVOMMdobo Od 8ModgJH03o0d0. 
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